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H. Cl/C;)'.'. L'.EY CLERK,

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
TERRITORIAL SAVINGS & LOAN
ASSOCIATION,

:
:

Plaintiff,

;:
:

VS.

!

JOHN N. BAIRD, a.k.a. JOHN
NELSON BAIRD and JOY K. BAIRD,
and JOHN KNAPP BAIRD, TRUSTEE OF
THE KOA IRREVOCABLE TRUST,

:
i
:
:

Defendants.

:

ORDER RE: SUMMARY
JUDGMENT

Civil No. 263-598
Judge James S. Sawaya

Territorial Savings & Loan filed its Motion for Summary
Judgment in this matter and John Knapp Baird, Trustee of the
KOA

Irrevocable

judgment.

Trust

filed

a

cross

motion

for

Both motions for summary judgment initially came

before this Court for hearing on January 26, 1987.
to said

summary

hearing,

Territorial

Savings

Pursuant

& Loan was granted

additional time in which to conduct further discovery.

Such

further discovery was conducted and the cross motions for
summary
central

judgment
issue

were again
presented

scheduled

involves

for

whether

hearing.
there

The
was

OOOOl

a

fraudulent conveyance and transfer into trust of certain real
property
court

by the defendant John N. Baird, and whether the

should

set

aside

the

conveyance

under

the

Utah

Fraudulent Conveyance Act.
Specifically, plaintiff requested that this court set
aside the conveyance of a parcel of real property by John
Nelson Baird to the trust in June of 1984.

Plaintiff claimed

that the conveyance was in violation of the Utah Fraudulent
Conveyance Act in that allegedly:
1

John Nelson Baird was heavily indebted at the

time of the conveyance;
2.

The trust vas created for the benefit of said

John Nelson Baird;
3.

The trust was created for the benefit of the

immediate family of John Nelson Baird;
4.

There

was

an

absence

of

fair

consideration

flowing from the trust to John Nelson Baird in exchange
for the trust property;
5.

John Nelson Baird was insolvent, or rendered

insolvent, at the time of the conveyance as defined
under the Act;
6.

Various badges of fraud existed in connection

with the trust and the conveyance into trust;
7.

The

conveyance

into

trust

was

actually

fraudulent (intentionally);

ORDER
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8.

And that the burden of proof in this matter

should shift to defendants.
The defendant John Knapp Baird, Trustee of the trust
cross moved for summary judgment claiming that the undisputed
facts,

and

the

applicable

lawf

indicate

there

was

no

fraudulent conveyance.
In connection with the cross motion for summary judgment
the parties presented evidence to the court, including:
(a)

The

Irrevocable

deposition
Trust,

John

of

the

Trustee

Knapp

Baird,

of

the KOA

along

with

exhibits;
(b)

The

Irrevocable

deposition
Trust,

John

of

the

Grantor

Nelson

Baird,

of

the

along

KOA
with

exhibits;
(c)

Various

sworn

statements,

by

way

of

affidavits, presenting the court with an analysis of the
assets, liabilities, and general financial condition of
John Nelson Baird at the time of the conveyance and at
the time the KOA Irrevocable Trust was created, and the
exhibits attached thereto; and
(d)

Evidence, and sworn statements, presenting the

court with the value of the trust property at the time
of the conveyance, the debt assumed by the trust and
other consideration given by the trust and received by
the transferor in exchange for said property.

ORDER
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The above-referenced cross motions for summary judgment
having come before this Honorable Court for hearing on the
13th

day

of

published,

April,

the

1987,

above

presented to the Courtf
reviewed

the

various

the

depositions

referenced

evidence

having

been

having

been

and the Court having considered and
pleadings,

depositions,

deposition

exhibits, affidavits, exhibits to affidavits, legal memoranda
(including undisputed facts and exhibits), on file herein,
and having heard the arguments of counsel and having taken
the matter under advisement, the Court being fully advised in
the premises orders as follows.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
1.

The

established

facts

fail

to

support

plaintiffs' contentions:
2.
necessary

The established
elements

of

facts fail
the

claims

to establish
that

the

the

subject

transfer into trust was fraudulent;
3.

That plaintiff has a burden of supporting its

contentions by clear and convincing evidence

(burden)

and the established facts show that plaintiff is unable
to do so;

ORDER
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4.
no

The documents on file herein show that there is

genuine

issue

concerning

the

fact

that

the

KOA

Irrevocable Trust gave, and John N. Baird received, a
full and fair consideration in exchange for the real
property transferred into the Trust.
5.
element

Plaintiff being unable to establish a necessary
of

its

claim,

defendants

are

entitled

to

judgment as a matter of law.
6.

The documents on file herein show that the

conveyance or transfer was not made in Trust "for the
use ofM the transferor, and therefore as a matter of law
the transfer is not void as a trust for the use of the
person making the same, under Utah law.
7.
Judgment
facts

That

as

to

plaintiff's

Motion

for

Summary

there are genuine issues regarding material

which

preclude

summary

judgment

in

favor

of

plaintiff, and furthermore, plaintiff is not entitled to
judgment as a matter of law.

Therefore, plaintiff's

Motion for Summary Judgment is denied.
8.

That with respect

to defendants1

Motion for

Summary Judgment, the pleadings, deposition transcripts
and

exhibits, admissions

on

file, undisputed

facts,

together with the affidavits and other documents on file

ORDER
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herein, show that there is no genuine issue as to any
material fact and that the defendants are entitled to
judgment as a matter of law.
9.

Defendants1

Motion

for

Summary

Judgment

is

granted and plaintiff's claims herein are dismissed with
prejudice and upon the merits.

Defendants are awarded

their costs incurred herein.
DONE this /

day of

<£___,

1987.

BY THE COURT:

DiSftr ifct\Judge
ATTBST
H. DIXON HINDLEY

CERTIFICATE OF DELIVERY

Deputy

I hereby certify that a true and correct copy of the
foregoing ORDER RE: SUMMARY JUDGMENT was hand delivered this
l$£

day of May, 1987 to the following:

John Knapp Baird
Corbridge, Baird & Christensen
Attorneys for John N. Baird
215 South State, Suite 800
Salt Lake City, Utah 84111

Norman J. Younker
Kirton, McConkie & Bushnell
Attorneys for Plaintiff
330 South 300 East
Salt Lake City, Utah 84111

sec retary

ORDER
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KOA IRREVOCABLE TRUST AGREEMENT
THIS TRUST AGREEMENT is made this 22nd day of June,
]984# between John Nelson Baird, of Honolulu, State of Hawaii,
hereinafter sometimes called the "Trustor," and John Knapp Baird,
of Salt Lake City, State of Utah, hereinafter sometimes called
the "Trustee."
DESIGNATION OF TRUST
This Trust shall be designated the KOA IRREVOCABLE TRUST.

PURPOSE OF TRUST
This Trust is established for the purpose of securing and
otherwise providing for the payment of certain obligations of the
Trustor, the benefit of Trustor's children, and the particular
benefit of Stephen Nelson Baird.
CREATION OF TRUST
Trustor

does

hereby

irrevocably

transfer,

assign

and

otherwise convey, in trust, to the Trustee the property listed on
Schedule "A", and the Trustee agrees to hold and administer such
property and other property added to this Trust, on the terms and
conditions stated heieuu
Concurrently with the above described conveyance of
property, Trustee does agree to assume and make payments on those
bligations

set

forth

in

Exhibit

"B"

attached

hereto

(hereinafter

00007
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-Exhibit

,

B' Obligations").

Obligations

upon

the

Trustee

terms and

of £[

assumes

conditions

.

the Exhibit"B"

set

forth

in the

instruments evidencing the indebtedness of said obligations.
Additionally

and

concurrently

with

the

above

described

conveyance of property, Trustee agrees and otherwise promises to
make payment on behalf of Trustor toward certain obligations of
the Trustor set forth in Exhibit "C" attached hereto (hereinafter
"Exhibit f C f Obligations").

The Trustee's obligation to Trustor,

as described herein, shall be in an amount equal to the total of
all principal and accrued interest of the Exhibit "C" Obligations
and shall carry an interest rate equivalent to the various rates
of interest set forth in the debt instruments of said obligations
but shall be free from any and all due dates set forth in said
debt

instruments.

This

obligation

to

Trustor

shall

be

accomplished on or before twenty (20) years from the date of this
rrust.

Further, Trustor reserves to himself the right to any

sause of action against the Trust and/or Trustee arising out of
the Trustee's promise to make payment

toward the Exhibit "C"

Obligations and/or Trustee's breach thereof.
ADMINISTRATION OF TRUST AND POWERS OF TRUSTEE
First, Trustee shall take all steps necessary, to preserve
:he assets of the Trust in such a manner as to effecuate and
>therwise carryout the stated purposes and terms of the Trust.
Second, Trustee, prior to making any other payments, shall
take payment on all Exhibit "B" Obligations from the income
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generated by the assets of the Trust.

of _fj

.

Payments on said Exhibit

"B" Obligations shall be made in accordance with the terms set
forth in the instruments evidencing said obligations.
Third, Trustee, after making the above described payments on
the Exhibit

"B" Obligations,

shall

use

the remaining

income

generated by the assets of the Trust to begin making payment
toward

the Exhibit "C" Obligations.

remaining

Trustee shall apply said

income to the Exhibit "C" Obligations.

Payments on

Exhibit "C" Obligations shall be in such amounts and at such
intervals as to the Trustee, in his absolute discretion, may seem
appropriate.
Fourth,
and/or

in the event

otherwise

Obligations,

satisfies

then

the

that Trustor
any

amount

makes payment

portion
of

any

of

the

such

toward

Exhibit "C*

payment

and/or

satisfaction of an obligation shall be added to the Exhibit " C
Obligations
Trustee

in favor of Trustor and shall be treated by the

in accordance with

the terms of the Trust and in a

sequence following the originally listed Exhibit "C" Obligations.
Fifth,

during

nothwithstanding
Exhibit

the

life

of

the above-described

Stephen

Nelson

Baird

and

duty to make payments on

•C" Obligations, the Trustee shall have the absolute

discretion

to make payments

assets of the Trust

from the income generated by the

for the health, support and education of

Stephen Nelson Baird as may seem appropriate to the
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Trustee.
Sixth, at such time as the Exhibit *C" Obligations have been
satisfied,

the

Trustee,in

his absolute

discretion, may make

distributions of income generated by the assets of the Trust to
the Beneficiaries described herein.
Seventh,

notwithstanding

any

of

the

above

terms

of

administration of the trust, the Trustee shall be and hereby is
empowered to sell, refinance, or otherwise restructure the assets
of the Trust and to thereby satisfy a portion or all of the
Exhibit "C" Obligations.

Trustee shall excersize this power in

his absolute discretion and according to his own judgement of how
best to effectuate the stated purposes of this Trust.
BENEFICIARIES
Trustor's children are identified as follows:
John Knapp Baird
Timothy Keoki Baird
David Lincoln Baird
Michael Bryant Baird
Randall Parker Baird
Stephen Nelson Baird

For purposes of this instrument, the above-described
individuals constitute the beneficiaries of this Trust and may be
hereinafter referred to as "beneficiaries-.
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ADDITIONAL POWERS OF TRUSTEE
The Trustee shall have all of the powers as stated in Part 4
Chapter VII of the Utah Uniform Probate Code (§75-7-401, je£
[., Utah Code Ann, (1953), entitled "Uniform Trusteed Powers
I Provisions."

In addition thereto, and not by way of limi-

:ion, the Trustee shall have the power to retain any assets
finally or later contributed to the Trust Estate, whether or
: such assets be of a character permissible for investment by
luciary; to retain and purchase assets with a view to possible
:rease in value notwithstanding the amount or absence of income
jreupon; to retain and purchase assets notwithstanding the lack
diversification

of

the Trust assets; to retain, purchase,

LI, or exchange any and all stocks, bonds, notes or other
zurities or any variety of real or personal property, including
3cks or interests or investments, mutual funds (including any
said items of or maintained by the Trustee); to make disibution of principal or income in kind; to enter into any
ansaction,

including,

but

not

limited

by, advancing

funds,

rchasing assets, and selling assets,
BOND
No bond shall be required of the original Trustee hereunder
of any successor Trustee, or, if bond is required by law, no
rety on such bond shall be required.
ACTING IN OTHER JURISDICTIONS
If, for any reason, the Trustee is required or deems it

KOA TRUST page
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1

of

advisable to take any action in any jurisdiction in which it is
not permitted under the laws of such jurisdiction to qualify as
Trustee,

the

Trustee

may

appoint,

to

act

in

such

other

jurisdiction, such person or corporation as the Trustee deems
advisable.
COMPENSATION
The Trustee shall be entitled to a reasonable fee for his
services
similar

commensurate
services.

with

fees

Trustee

charged

may charge

by

the Trustee

a reasonable

for

fee for

transfers to its successor Trustee and for any final distribution
of any share of the Trust assets based upon the work involved in
such transfer or final distribution.
SUCCESSOR TRUSTEE
In the event Trustee is unable or unwilling to serve, then
Nancy Hanks Baird shall act as Successor Trustee.

Other than the

Successor Trustee the District Court of Salt Lake County or any
judge thereof may appoint a replacement trustee upon application
of the resigning Trustee or of any other interested party.
SPENDTHRIFT CLAUSE
The interest of each beneficiary in the income or principal
of any trust created hereunder or any interest therein shall be
free

from

the control or

interference of any creditor

of a

beneficiary or of any spouse of a married beneficiary and shall
not be subject to attachment or susceptible of anticipation or
alienation.

Nothing- contained in this paragraph shall be
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.

tnstrued as restricting in any way the exercise of any power or
scretion granted hereunder.
MAXIMUM DURATION
Notwithstanding

anything

>ntrary, all trusts created

in this Trust

instrument to the

hereunder shall, in all events,

>rrainate not later than 21 years from and after the death of the
irvivor of the Trustor and any of the beneficiaries named herein
Lving on the date of the execution hereof.
GOVERNING LAW
The validity and construction of this Agreement shall be
Dntrolled by the laws of the State of Utah.
SEVERABILITY
If any portion of this instrument shall be unenforceable,
he remaining provisions shall be carried into effect.
IRREVOCABILITY
The

Trust

hereby

established

is

irrevocable.

Trustor

eserves no power whatsoever to alter or amend any of the terms
r provisions hereof, or to participate in any decisions of the
rustee.
RECEIPT OF PROPERTY
The Trustee acknowledges receipt from the Trustor of the
property described

in Exhibit "A" attached hereto and further

acknowledges the obligations assumed as set forth in the terms
lereof

and

Exhibit

"B" and

Exhibit

"C" attached

hereto and

iccepts the Trust hereby created.
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IN WITNESS WHEREOF, I have executed this document the
day, month and year first above written.
TRUSTOR:

NELSON BAIRD
ACCEPTANCE OF TRUSTEE
I certify that I have read the foregoing Trust Agreement
and understand the terms and conditions upon which the Trust
Property is to be held, managed and disposed of by me as
Trustee.

I accept the Trust Agreement in all particulars and

acknowledge receipt of the Trust Property described in the body
of this document or in the Schedules attached hereto.

, TRUSTEE:

JOHN KflAPP BAIRD
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EXHIBIT "A"

beginning at a point on the South line of 5600 South Street
*t its intersection with .a Northwesterly fence line, said
point being due South 1564.29 feet and due East 2435.80 feet
from the Northwest corner of Section 18, Township 2 South,
tangc 1 East, Salt Lake Base and Meridian, said point also
>eing South 85*24'50" East 1672.04 feet and South 19°09,50M
last 36.05 feet from a pounty Monument in%the intersection
>f State and 5600 South Streets; thence South 19*09•50" East
L84.52 feet along a fence; thence South 0°40' West 67.94
feet; thence South 89c20' East 24.50.feet to a fence; thence
ilong a fence South 19#09'50" East 26.33 feet and South 17*
rest 26.04 feet; thence South 0'40f West 79.19.feet to a fence;
:hencc South 87#28* East 233 feet along a fence; thence North
^ • ^ • l O * East 19.67 feet to a gate post; thence North 13#08f30"
:ast 356.39 feot to the South line of S600 South Street; thence
ilong said South line South 89*42920* West 101.25 feet and
forth 85#24§50- West 314.85 feet to the point of beginning,
ubject to a 20 foot right of way described as follows:
eg inning at a point on the South line of 5600 South Street,
aid point being~South 85*24•50" East 270.06 feet from the
oint of beginning of the foregoing description; thence South
•50* West 248*47 feet; thence South 10^28• East 35.74 feet;
hence South 34#58f East 93.8 feet; thence North 5 9 U 5 U 0 " East
9.67 feet to a gate post; thence Korth 13#08f30" East 0.51
eet; thence North 34«58# West 90.57 feet; thence North 10«28f
est 29.06 feet; thence North 2 # 50 # East 245.53 feet to the
outh line of S600 South Street; thence along said South line
orth 85#24f50- West 20.01 feet to the point of beginning.
ituate in Salt Lake County, State of Utah.

EXHIBIT "B"

J. First Mortgage in favor of First Security Financial of
Salt Lake City, Utah, recorded as a lien on that certain real
property described in Exhibit "A" of the KOA IRREVOCABLE TRUST.

2. Second Mortgage in favor of William W. Saunders,
Personal Representative of the Estate of George Clarence Knapp
and Roberta Lois Anderson Knapp, of Honolulu, Hawaii, recorded as
a lien on that certain real property described in Exhibit "A" of
the KOA IRREVOCABLE TRUST.
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1. Promissory Note in amount of $11,250.00, dated June 22,
984, in favor of Joy Luana Baird, David Lincoln Baird, and
andall Parker Baird, interest accruing thereon at 13% per annum.
2. Promissory Note in amount of 50,000.00, dated June 22,
984, in favor of David Lincoln Baird, interest accruing thereon
t 13% per annum.
3. Promissory Note in amount of $75,000.00, dated June 22,
.984, in favor of John Knapp Baird, interest accruing thereon at
.3% per annum.
4. Promissory Note in amount of $30,000, dated June 22,
.984, in favor of John Nelson Baird, no interest accruing
:hereon.
5. Promissory Note in amount of $15,000.00, dated March 14,
.978, in favor of Albert Y. G. Ho, interest accruing thereon at
L2% per annum.
6. Promissory Note in amount of $60,000.00, dated May 28,
L976, in favor of Albert Y. G. Ho, interest accruing thereon at
)% per annum.
7. Promissory Note in amount of $5,000.00, dated May 6,
L976, in favor of Albert Y. G. Ho and Alice Ho, his wife,
Lnterest accruing thereon at
;% per annum.
8. Promissory Note in amount of $23,534.45, witn rirst
payment due August 1, 1979, in favor of Robert H. Fuller,
Lnterest accruing thereon at 8% per annum.
9. Promissory Note in amount of $50,000.00, dated July 17,
L975, in favor of James E. Hallstrom, interest accruing thereon
at 12% per annum.
10 Promissory Note in amount of $14,533.48, dated July 23,
1977, in favor of Abo Brothers, Inc., interest accruing thereon
at 12% per annum.
11. Promissory Notes and ammending letters of agreement
resulting in an obligation of $42,400.00 as of June 22, 1984, in
favor of Gaylen S. Young, interest accruing thereon at 12% per
annum.
12. Promissory Note and other evidence of indebtedness in an
amount of $35,000.00 carrying dates prior to June 22, 1984, in
favor of Kenneth Pong, interest accruing thereon.
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JOHN N. EAIRD
BUSINESS OR
.OCCUPATION^

1740 KUMAKAN1 LOOP
HARRIED

STATUS.

CONSULTANT
TELEPHONE.

h* purpose of procuring and establishing crvdUll from Ume lo time v l t h yoo, the onde reigned fomJahes the following ot Bring. * foil, trot a n * correct ttatemeat of Its
kdltton or* the date gtven below.
laiderettoo of the granting of euch credit, the onoerafgn+d otreei that In the event of *n$ Material change tin Bnanctal condition from that at hereinafter ael forth, the
will immediately notify yoo of any aoch change n i l the ealent and character thereof, and agreea that If the onderslgne* should ot any time faJI or become Inaolvent.
in id # f oankruptcy. or If any deposit arrownl of the bnderaJgned with yoo. or §jtf other property of the undersigned held by you. be attempted to be ootaJned or held
rserutton. garnishment, attachment or otherwtar. ot the Instance of any other person. Arm or corporation, or If any of the repreaentatlona made a*low prove to be untrue,
idersigned fail* to notify you of any materia! change a j above agreed then and In either turn rare, at your option, all or any of the obligation! of the undersigned to
you ahatl become Immediately due and payable, without demand or notice, and the aame may be charged against the balance of v\f deposit account of the undersigned
w under sifted hereby alto giving ond creating o continuing Uen upon turn balance of depoalt account from time to time cutting to aecure all obligations of the underheld by yoo. either ot borrower ot guarantor.
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i t and Bonds tltemlre on B'vorae)

*

i

381[470" LlJ

Q

1

1 Loans on Life Insurance

[
S C h .

b a n k s

|

L i s 455 186
LJL2 07.fi, 54

Coop

o n . Dot Me-Cood t del all)

L I A B I L I T I E S

Mortgages or Liens on Beat Estate fltemtte on Beverael

Sch.

J

E

j [3431 762 21

1 Installment Contracts and Chattel Mortgages

fe Insurance
%4 Buildings (llemtre on Reverse)

S C h .

47IB; 244 i 00
1. 4 0001 00
_20 000 00

E

*rty

| Other Liabilities (describe)

j

1
1

S c h . B _&83 000 00
_.

TOTAL LIABILITIES

|

NET WORTH

J

4591 _2J22J 76
1322 870 _6J

j 591 j 0781 4C

5919! 0781 4 61
S U R A N C C

C O N T I N G E N T
(j

L I A B I L I T Y

Arcomm<*)4t ion TnCoi trments

oic.l

ur+tmmr

mmt^r* «

«f«re value)

•ance Premium Loan e s t
'zee Value
A N N U A L

J

« 6 2 5 , 0 0 0 J ) 0 F ""'">»" """"•
103.000J)D\
_
wi
522,000.00

I N C O M E

|

A N N U A L

[

»

41.874.00

11

»

13.250.60

Tedrral and Slate Ineome Tases £ U r T G H t
Mortgage Payments

•

EX P E N O I T U R E S

Property Tetes and Atsrttmenti [_ g \ / C d l T I D b 6

476.100.00 1

Other Contract

Payment!

1
[

» 247.825.44
• 101.770.32

Insurance Premiums

•

Bent

82.988.52

I Other Plied Espensea

rome

« 517.974.0ol

Total Expenditures

* , v , w v ,o ^-v

X

See Schedule A

MMMMaaaHHaHHMMBaaaa*MaHMHaBHMMMHMaH«HHaMMH^^

f A T E — U N L E S S OTHERWISE NOTEO TITLE STANDS I N NAME OF
LOCATION. OCSCfllPTION
NATURE OF IMPROVCMCNTS

VALUE or
IMPROVEMENTS

VALUE OF
LAND

MORTGAGE
OR
LIEN

TOTAL
VALUE

See S c h e d u l e E

1

,„_

1

T • —EHf^—imjc-mmA

J

L..J

GES. AGREEMENTS OF SALE AND INSTALLMENT CONTRACTS OWED BY ME:.
~—.M—IIW

TO WHOM GIVEN

UNPAID
BALANCE

WHEN
DUE

•.jaweagag

HOW PAYABLE

RELATIVE TO IMPORTANT ASSETS OR L I A B I L I T I E S NOT OESCRIBEO ELSCWHERE:

*E ANY J U D G M C N l t UNSATISFIED. OR SUITS P I N D I N C ?
J EVER GONE THROUGH BANKRUPTCY!
OP THC ASSETS SHOWN IN THIS STATEMENT ALIENATED TO A TRUST?
V EXECUTED A W I L L *

•

ATI

OESCRIBE PROPERTIES PLEOGEO

July 1, 1979
STOCKS & BONDS

Unlisted O/C

Shares

£

Total Value

Strategic Medical Research

16,000

1.50

24,000.00

Diamond West Co.

20,000

.75

15,000.00

231,600

.50

116,000.00

Unlisted
Meadowview Convalescent
Center Inc.
Richmond Leasing Co.
(limited partner)

TOTAL:

20,000.00

$175,000.00
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David Thomas, USB No.
Randy Feil, USB No.
FOX, EDWARDS, GARDINER & BROWN
Attorneys for Defendant the
KOA IRREVOCABLE TRUST
57 West 200 South, 4th Floor
Salt Lake City, Utah 84101
Telephone: (801) 521-7751
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
TERRITORIAL SAVINGS & LOAN
ASSOCIATION,

AFFIDAVIT OF
JOHN NELSON BAIRD

Plaintiff,
v.
Civil No. 263-598
JOHN N. BAIRD a.k.a. JOHN
NELSON BAIRD, and JOY K.
BAIRD,
Defendants.

STATE OF HAWAII
COUNTY OF HONOLULU

)

: ss.
)

John Nelson, having been sworn, does swear as follows:
1.

I am a resident of Honolulu, Hawaii.

2.

I was born on the 30th day of July, 1922, and am

presently 64 years of age.
3.

I am a Defendant in the above-captioned litigation.

4.

I have resided in the state of Hawaii for the past 38

years.

*002i

5.

During

that

time,

I have

served

as an officer,

director, manager, vice president, and president of Honolulu
Federal Savings & Loan.
6.

On the 30th day of June, 1978, I retired from Honolulu

Federal Savings & Loan, having served for a period of 10 years as
its president and CEO.

PURCHASE OF RESIDENCE
7.

On or about the 20th day of June, 1979, I purchased

from Carlyle MacHarge certain residential property located at
1740 Kumakani Loop, Honolulu, Hawaii (hereinafter "Residence").
8.

I purchased said property on Agreement of Sale from

Carlylye MacHarge.
9.

I purchased said property as my place of residence, and

did in fact reside there from the date of purchase to May, 1986.
10.

Under the terms of purchase set forth in the agreement

with Carlyle MacHarge, I was required to pay MacHarge $397,000.00
dollars as a balloon payment on or before the 20th day of June,
1982.

(Three years from the date of my Agreement.)
11.

bridge

In order to finance this balloon payment, I obtained a
loan

from

Territorial

Savings

& Loan

Association

(hereinafter "Territorial") in an amount of $325,000.00 at 15
percent interest per annum.
12.

Territorial

secured

this loan with a second

lien

position on the Residence.
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LIENS ON RESIDENCE
13.

Following the obtaining of the Territorial loan, liens

on my Residence consisted of the following:
First Hawaiian Bank

$170,000.00

Territorial Savings &
Loan Association
14.

$325,000.00

Prior to the time of obtaining the Territorial Loan,

the Residence was appraised by Harlan Young.

(See appraisal

report dated January 22, 1982, attached hereto as Exhibit "A",
and incorporated herein by this reference.)
15.

The

appraisal

report

valued

the

Residence

at

$700,000.00.
PAYMENTS ON TERRITORIAL LOAN
16.

From the origination date of the loan to mid 1985, I

made regular payments to Territorial in the amount of the monthly
mortgage payment.
17.
basis.

On occasion these payments were not made on a timely
However, all payments owing through to the first day of

March, 1985, were made to Territorial.
18.

Subsequently, I approached Territorial and advised them

of my cash flow difficulties and made arrangements for irregular
interim payments.

FORECLOSURE
19.

After

irregular

some months

interim

payments

following
with

my

arrangements

Territorial,

I

for

advised
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Territorial that my cash flow was not going to significantly
improve in the near future and that I did not feel that my
irregular interim payments would keep the mortgage current.
Subsequently,

Territorial

initiated

foreclosure

proceedings

against me for purposes of foreclosing their interest in the
Residence and repossessing the same.
20.

At the time of the foreclosure sale, Territorial caused

my Residence to be sold to the highest bidder pursuant to their
foreclosure proceedings.
21.

Territorial purchased my Residence at that sale by

bidding in an amount of $385,000.00.
22.

Pursuant to their bid and the remaining amount owing on

the Territorial Loan, Territorial assessed a deficiency and
obtained a judgment against me in an amount of $237,174.79, plus
accrued interest, per diem interest, costs and attorney fees.

UTAH JUDGMENT
23.

Following

their

obtaining

the

Hawaii

Judgment,

Territorial caused to be docketed in the State of Utah the
judgment obtained against me in the state of Hawaii for the
deficiency owing.
24.

On the 19th day of June, 1986, said Hawaii judgment was

filed in the state of Utah and was subsequently reduced to a Utah
judgment.
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FINANCIAL CONDITION AT TIME OF LOAN
25.

At the time that I obtained the above-mentioned loan

from Territorial, my financial condition was approximately as set
forth in my personal financial statement dated the 22nd day of
September, 1983 (Exhibit "B" attached hereto and incorporated
herein by this reference).
26.

Additionally,

at the time

I obtained

the above-

mentioned loan from Territorial, I was the beneficiary of a
pension plan administered by Honolulu Federal Savings & Loan
Association.
27.

Payments

from

said pension plan were made to me

personally in an amount of $41,805.00 per year ($3,483.75 per
month) and were to continue for the duration of my life following
which said payments were to be reduced by 50 percent and made
payable to my spouse through the duration of her life.

KOA IRREVOCABLE TRUST
28.

In 1969,

I purchased

certain commercial

property

located at 404 East 5600 South, Salt Lake City, Utah.
29.

This property consisted of land and building known as

Meadowview Convalescent Center, Inc., a skilled care nursing
facility (hereinafter "Meadowview").
30.

On the 22nd day of June 1984, I established a trust

known as the KOA Irrevocable Trust (hereinafter "Trust").
31.

At the time of the conveyance of Meadowview into Trust,

my financial condition prior to said conveyance was as is set
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forth in Exhibit "C", and my financial condition subsequent to
said conveyance was as is set forth in Exhibit "D M .
32.

I have attached a copy of the Trust as Exhibit "EH and

do hereby incorporate the terms of the same by reference.

AMOUNTS OWING TO FAMILY MEMBERS
33.

The KOA IRREVOCABLE TRUST has assumed my obligation to

David Lincoln Baird in an amount equal to $50,000.00.
amount owing arose as a result of his services.

This

Specifically, he

served as a property manager and accountant for John Nelson Baird
with respect to my properties in Honolulu, Hawaii.

He also

assisted

Lincoln

me

in

preparing

for

the

start-up

of

Distributors, a food distribution company located in Honolulu,
Hawaii.
34.

The KOA IRREVOCABLE TRUST has assumed my obligation to

Joy K. Baird, David Lincoln Baird, Randall P. Baird, in an amount
equal to $11,250.00.

This amount owing arose as a result of

their interest in personal funds loaned to me by Joy K. Baird.
These funds were held for the purpose of schooling, etc.
35.

The KOA IRREVOCABLE TRUST has assumed my obligation to

John Knapp Baird in an amount equal to $75,000.00.
owing arose as a result of his services.

This amount

Specifically, he acted

as a property manager and attorney for me with respect to certain
real property and other assets.
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FINANCIAL CONDTION OF JOHN NELSON BAIRD
36.

In 1979, my net worth and financial condition was as

set forth in my financial statement the 1st day of July, 1979
(See Exhibit "Fw attached hereto and incorporated herein by this
reference.)

37.

During the year 1979, I was actively involved in acting

as a consultant in the following:
a.

Acting

as a consultant

for Norfolk

Investment

Company with respect to a real estate development taking
place in Anchorage, Alaska.
b.

Managing

certain

investment

and/or

income

properties, to wit:
1.

Bay Shore Towers (two condominiums located in

Hilo, Hawaii);
2.

The Leilani Building (commercial offices and

retail merchant space);
3.

Campbell Industrial Park Property (industrial

rental and storage space);
4.

Lewers and Kalakaua Property (restaurant and

retail space).
c.

Idria Mining

d.

Marko

Marina

Joint

Venture,

a

partnership

developing r e s i d e n t i a l property i n the s t a t e of Florida.
38.

In

1980,

my r e c o r d s

indicate

that

my

financial

condition was consistent with my financial statements of 1979 and
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1981.

However, I am unable to locate a personal

financial

statement for 1980 among my papers.
39.

In 1981, my net worth and financial condition was as

set forth in my financial statement of the 5th day of May, 1981
(See Exhibit

"G,f attached hereto and incorporated herein by

reference.)

40.

During the year 1981, I was actively involved in the

various ventures and properties as set forth in paragraph 38
above.
41.

In 1982, my net worth and financial condition was as

set forth in my financial statement of the 1st day of November,
1982 (See Exhibit "H" attached hereto and incorporated herein by
reference.)
42.

During the year 1982, I was actively involved in the

various ventures and properties as set forth in paragraph 38
above.
43.

In 1983, my net worth and financial condition was as is

set forth in my financial statement of the 22nd day of September,
1983 (See Exhibit "B" attached hereto and incorporated herein by
reference.)
44.

During the year 1983, I was actively involved in the

various ventures and properties as set forth in paragraph 38
above•
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FURTHER AFFIANT SAITH NAUGHT.
DATED this 15th

day of January, 1987.

wtV

/fe&s&^ffe#*

OHN NELSON BAIRD
On the 15th day of January, 1987, personally appeared before
me John Nelson Baird, who being by me duly sworn did acknowledge
to me that he is the signer of the foregoing instrument.

^ y ^

^M«f7^«t/

N o t a r y P u b l i c , S t a t e of Hawaii
R e s i d i n g a t : Honolulu. Hawaii

My commission expires:
May 12, 1989
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Tax Map Key 3-5-65-47

ADDITIONAL COMMENTS

- Carpeted front walk
- Large entry with ceramic tile floor, high ceiling, Indoor garden
- Home has two circular stairways
- Large modern kitchen with formica faced cabinets, good quality
appliance, good storage, walk*in pantry
- Built-in wine rack in kitchen
- Built-in wet bar with cabinets off living room
- Interior has mini blinds, custom light fixtures, tinted glass,
wal1 paper
- Sunken den/office area off living room with built-in shelves,
indirect lighting at cabinet base
- Large recreation area off pool with wet bar and large storage
area
- 1 bedroom has teak panelling
- Master bedroom has walk-in closet, large mirror, Indirect lighting
with redwood valance
- Master bath has double basin, separate shower and tub, mirrored
wall
- Extensive burglar and fire alarm system
• Ceramic tile floor in kitchen, bath, balcony and lanai floors
- Built-in laundry chute from master bath to laundry room
- Automatic garage door
- Canvas awning off balcony
• W a l l mirror in dining room
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V A L U A T I O N SECTION
#1 it to estimate Market Velut ei defined in Certification & Statement of Limiting Conditions (FHLMC Form 439/FNMA Form 1004B)
.•rVMA, the appraiser must attach (1) sketch or map * owing location of subiect. stratt names, distance from nearest intersection, and any
,tions end (2) eatenor building sketch of improvements showing dimensions
No Stories
Sq Ft
ESTIMATED REPRODUCTION COST - NEW - OF IMPROVEMENTS
*»ts

SHEET

SKETCH

ATTACHED

jn^,.3.760
c a r . # s 110.00
Lower Lanai 570 Sq
^ Ft
r, ## S
t . 40.00
g«tfatS. Pool G Jacuzzi
[ u n f i n . bsm't 496 SF
E $ 20.00
Special Energy Efficient Items.
Porches. Patiot. etc C o v . B a K

5*oss Lrving Area (List in Market Deta Analysis below)
ptnx on functional 9n6 economc obsolescence N o n e

3 - 7 6 0 SF
noted

W

. s

413,600
22,800
SO,000
3.920

JLaaa.

SF E S ^ O J O O .

Ft » S 40.00
[Garage/Cy Port.
Site Improvementt (driveway, landscaping, etc )

20.160

-attei

[Total Esteneted Cost New
* 1 0v i
Physical | Functional (Economic
Lett
*
Depreciation $ 4 7 . 6 4 7 IS
Depreciated value of improvement!

ESTIMATED LAND VALUE

576.470

47.6^7 >
528,823
173,250

• s_
• s

Leasehold

(If leasehold, show only leasehold value)

702,100

INDICATED VALUE SV COST APPROACH R o u n d e d $

*10% Structure only

"he undersigned has recited three recent tales of properties most similar and proximate to subiect and has considered these in the market analysis The drier.p
•on includes a dollar adiustment, reflecting market reaction to those items of significant variation between the subiect and comparable properties If a significant
tenitn the comparable property it superior to, or more favorable than, the subiect property, a minus ( I adiustment is made, thus reducing the indicated value o«
ubiact. if a significant item in the comparable is inferior to. or less favorable than, the subiect property, a plus (•) adiustment is made thus increasing the mdice
ed velue of the subiect
ITEM
ddree.

COMPARABLE NO 1

Subiect Property
1740

-lax
•les Price

J£

ice 'Living arte
UiJteHLSL.
ate of Sale and
ene Adjustment
te'Vn
H y i and Appeal
^ i t y of Comt
mdition
vmg Area Room
**m and Total
O-.s Living Area
sament ft Bemt
u*e>ed Rooms
nctional Utility
Conditioning
rage/Car Port
xhes. Patio,
all. etc
aciol Energy
•cent Items

risphnlri
ee-ie g. firexe, kitchen
ip.» remodeling)
>%+t Financing
isassions

1685 Laukahi Street
3-5-70-56
4 blocks
H*k
;S 5 6 0 . 0 0 0
» 725.QQQ
» 159,095
» 143.64 W
Tax Office/MLS
HLS/Tax Office
1906 Alaweo Street

'on P
Broker/FtIPS

DESCRIPTION

Good/rim l o t
11.967SF Slopey
Hod./StuccQ/Fr.
ffla"
Very gon
7 years
Good/Upgrade

ffll

Total ' B rmt ' Baths

1 AdlJttmen

DESCRIPTION

COMPARABLE NO 3

COMPARABLE NO 7

1330 Laukahi S t r e e t
VWQ-12
jf blocks
,000

DESCRIPTION

ML
Good view/Rim '

ljustmen

DESCRIPTION

57BT

37B7

Good/ corner
\ Equal
7.560 SF/Vtewt+ 5,000
Hod. lev./DW '

Adiustment

Equal
l4.l87SF/unusal Equal
Hod./Has./StuQco
OWVf*ry good

£QQSL

3 years
Good/Upgrade

2 year?
Coo<J^pqrade

G o o d / f n t e r i o r rf25,0615"
BJOOSF/View M- 5 , 0 0 0
Hod./2 s t o r 7 7 6 F
*25.000
Good
2 years
-L
Good/Upgrade

Total i a-rms j Baths I

Towl

Total

B -rms
—
— j i Baths
7-7-1.

JtL

12.

8 M

• tt1

8

So Ft 4 J 0 6
SqFt r 1 7 . 3 0 0 it.103
S . F , -17.300
3.760
F i n . basement,
U n f i n . bsm't
4Q6 SF
None
*» 8.000 1742 SF
r20,WQ
Good
Good
epod
None
None
None
Gar. - 2 car
Gar. - 2 c a r
2 car
P a t i o 259 SF
Cov. E n t . 84SP
Lanai 570 SF
:2,600
X o v , P a r , 30n^Ft7, Ann I Jin . L P a t « ;
Balcony 333SF
Bal. Dks.396SfJ
Port Cochere t
$1,045/12 yr$^
$795/4 yrs.
$1,320/10 yrsj
$1,570/15 yrs,'
$1,980/15 yrsJ
$955/15 yrv,
1-20,000
Furnished
i
Gd. L/S walls
!t10,000 S. P o o l . .
Pool
Hfri. S. Pool
1+10.000
Agree/Sale
•
New finance
with Jacuzzi
$360.00O.JPn f !
i x l Plus, n Minus I f
V700
piut.GB Minusjs
39.700

uiSi

ieatad Value
Subiect

» m s i Beths i

*

!.3l..'

3.520

SQM^-12.000

•UL.500
Balcony 440SF ;
$1,155/12 y r s ;
1 L 7 3 5 / 1 5 yrsJ
S. Pool
»+1ftJ)00
Assignment of ,
Lease.
r x l P l u s . D M . n u ^ S _ _ 8 _ 8 ».500

s 648,500

685,000

:• 723.700

JLQ00

None
Good
None
Gar.
2 car
P a t i o 288 SF

nmentt on Market Oau Aboce are the most recent sales of large, high quality homes in Vatalae Iki,
-3>a1e II In familiar to the appraiser and is 9I yen most weight along with Sales f\ and 02.
I C A H D V A L U C mr M A R K C T D A T A A B R O A C H

f

' C A T t O V A L U t S V I N C O M E A ^^A_O_A_C _H I

s appraiaii it fr%»d» ®

. . . Rent
, . Multiplier.
.
tlf applicable I Economic Market Rent $ _
„
. /Mo a Cross
as i s " Q tubiect to the repairs, alterations, or conditions listed below Q completion per plans wnd specie sworn

7001000
N/A_

wnents %n4 Conditions of Appraisal This a p p r a i s a l i s f o r va l u a t l o n purposes o n l y . No e n g i n e e r i n g study
-Mas made and the appraisers take no r e s p o n s i b i l i t y on the wor^ine^s p f t n e improvements.""
I Reconciliation

Tho Cftst

and Market

Approach a r e f a i r l y

closer

^Marranty Co^araai taatres.
»emction Warranty O Vee O / N o
Name of Warranty Program
„
appraieal mtoatadupon the atbve requirements, the certification, contingent ond limiting ©ond.fons. and Maekfft Vtltta dafinitiem that are stated m
MLMC Form 439 <Rev. 1 0 / A » ' f N M A * © » / 1 J 0 4 1 <"•* , 0 / 7 8 1 u** w , , h « , l • , l , •
—
T.MATE THE MARICE ^ L U I . AS O ^ E O . OP SUBJECT PROPERTY A t OP . j » " " ' f Y

^2t

I ^ V w T V ^ S L 5f?n*1 f l L ( ^ ^ t K l 8 ' l ° 0

I
"I

jfcet under all conditions requisuw to a fair sale, the buyer and seller, eacn act , pruucnuy, *nuwicu*v«y.y *..u
j the price is not affected by undue stimulus. Implicit in this definition is the consummation of a sale as of a specified
id the passing of title from seller to buyer under conditions whereby: (1) buyer and setter are typically motivated:
jih parlies are well informed or well advised, and each acting in what he considers his own best interest; (3) a reasonable
is allowed for exposure in the open market; (4) payment is made in cash or its equivalent; (5) financing, if any. is on
0 generally available in the community at the specified date and typical for the property type in its locale;(6) the price
*sents a normal consideration for the property sold unaffected by special financing amounts and/or terms, services, fees.
is, or credits incurred in the transaction. ("Real Estate Appraisal Terminology.** published 1975.)
CERTIFICATION AND STATEMENT OF LIMITING CONDITIONS
CERTIFICATION: The Appraiser certifies and agrees that:
1. The Appraiser has no present or contemplated future interest in the-property appraised; and neither the employment to
make the appraisal, nor the compensation for it. is contingent upon the appraised value of the property.
2. The Appraiser has no personal interest in or bias with respect to the subject matter of the appraisal report or the participants to the sale. The "Estimate of Market Value'* in the appraisal report is not based in whole or in part upon the race, color,
or national origin of the prospective owners or occupants of the property appraised, or upon the race, color or national origin
of the present owners or occupants of the properties in the vicinity of the property appraised.
• 3. The Appraiser has personally inspected the property, both inside and out. and has made an exterior inspection of all
comparable sales listed in the report. To the best of the Appraiser's knowledge and belief, all statements and information in
this report are true and correct, and the Appraiser has not knowingly withheld any significant information.
4. All contingent and limiting conditions are contained herein (imposed by the terms of the assignment or by the undersigned affecting the analyses, opinions, and conclusions contained in the report).
5. This appraisal report has been made in conformity with and is subject to the requirements of the Code of Professional
Ethics and Standards of Professional Conduct of the appraisal organizations with which the Appraiser is affiliated.
6. All conclusions and opinions concerning the real estate that are set forth in the appraisal report were prepared b> the
Appntisei whose signature appears on the appraisal report, unless indicated as "Review Appraiser.** No change of any item in
the appraisal report shall be made by anyone other than the Appraiser, and the Appraiser shall have no responsibility for any
#
such unauthorized change.
-Tht Rtvitw Appraiser has not personally inspected tht property (its).
CONTINGENT AND LIMITING CONDITIONS: The certification of the Appraiser appearing in the appraisal report is subject
to the following conditions and to such other specific and limiting conditions as are set forth by the Appraiser in the report.
1. The Appraiser assumes no responsibility for matters of a legal nature affecting the property appraised or the title thereto, nor does the Appraiser render any opinion as to the title, which is assumed to be good and marketable. The property is
appraised as though under responsible ownership.
2. Any sketch in the report may show approximate dimensions and is included to assist the reader in visualizing the property. The Appraiser has made no survey of the property.
3. The Appraiser is not required to give testimony or appear in court because of having made the appraisal with reference
to the pioperty in question, unless arrangements have been previously made therefor.
4. Any distribution of the valuation in the report between land and improvements applies only under the existing program
of utilization. The separate valuations for land and building must not be used in conjunction with any other appraisal and jrc
invalid if so used.
5. The Appraiser assumes that there are no hidden or unapparent conditions of the property, subsoil, or structures, which
would render it more or less valuable. The Appraiser assumes no responsibility for such conditions, or for engineering which
might be required to discover such factors.
6. Information, estimates, and opinions furnished to the Appraiser, and contained in the report, were obtained from sources
considered reliable and believed to be true and correct. However, no responsibility for accuracy of such items furnished the
Appraiser can be assumed by the Appraiser.
7. Disclosure of the contents of the appraisal report is governed by the Bylaws and Regulations of the professional appraisal
organizations with which the Appraiser is affiliated.
h. Neither all, nor any part of the content of the report, or copy thereof (including conclusions as to the property value,
the identity of the Appraiser, professional designations, reference to any professional appraisal organizations, or the firm with
which the Appraiser is connected), shall be used for any purposes by anyone but the client specified in the report, the borrower
if appraisal fee paid by same, the mortgagee or its successors and assigns, mortgage insurers, consultants, professional appraisal
organizations. :ny state or federally approved financial institution, any department, agency, or instrumentality of the United
States or any state or the District of Columbia, without the previous written consent of the Appraiser; nor shall it be conveyed
by anyone to the public through advertising, public relations, news, sales, or other media, without the written consent and
approval of the Appraiser.
9. On all appraisal*, subject to satisfactory completion, repairs, or alterations, the appraisal report and value conclusion arc
contingent upon completion of the improvements in a workmanlike manner.
The American Institute of Real Estate Appraisers conducts a voluntary program of continuing professional education for
its designated members. MAI and RM members who meet the minimum standards of this program are awarded periodic
educational certification. I am certified under this program through December VtJ 1983.
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SEE SCHEDULE A
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L E S T A T E — U N L E S S OTHERWISE NOTED TITLE STANDS I N NAME OF.
LOCATION. DESCRIPTION
NATURE OF IMPROVEMENTS
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VALUE OF
LAND

VALUE OF
IMPROVEMENTS

TOTAL
VALUE

MORTGAGE
OR
LIEN

I
-
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>RTGAGES. A G R E E M E N T S O F S A L E A N D I N S T A L L M E N T C O N T R A C T S O W E D BY ME:.
TO WHOM GIVEN

UNPAID
BALANCE

WHEN
DUE

HOW PAYABLE

l*T.
•ATI

DESCRIBE PROPERTIES PLEDGED

SEE SCHEDULE C* & D

ETAfLS RELATIVE TO IMPORTANT ASSETS OR LIABILITIES NOT DESCRIBED ELSEWHERE:

SEE SCHEDULE B

IRE THERE ANY JUDGMENTS UNSATISFIED, OR SUITS PENDING?
IAVE YOU EVER GONE THROUGH BANKRUPTCY?
IRE ANY OF THE ASSETS SHOWN IN THIS STATEMENT ALIENATED TO A TRUST?
HAVE YOU EXECUTED A WILL?
I CERTIFY THE FOREGOING TO BE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND BELIEF.
DATE ••ttfcjgp

tiGNATuar
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ieptemoer

CL%

ISOJ

STOCKS & BONDS

Unlisted 0/C
Greenwich Pharamacutical

Shares
1,500

£

Total Value

3.50

5,250.00

.50

116,000.00

Unlisted .
Meadowvlew Convalescent
Center Inc.
Richmond Leasing Co.
(limited partner)

TOTAL:

231,600

20,000.00

$141,250.00

00040

OTHER ASSETS

NET EQUITY
Marco 232 JV
Land Value
$600,000.00
My Share - 26*
Kearns Land Partnership
Estimated Net Value
Idria Land & Developement Co.

TOTAL:

156,000.00

43,500.00
1,050,000.00

$1,249,500.00

September 22, 1983

NOTES PAYABLE TO OTHERS

Balance
Robert Fuller

Monthly Payments

5,923.64

477.19

Gaylen S. Young Jr.

40,096.76

600.00

Albert Y.G. Ho

55,399.00

250.00

James E. Hallstrom

50,000.00

48,000.00 Accu. Int.

Fong-H1ng Estate

35,000.00

55,300.00 Accu. Int.

Abo Brothers Inc.

14,533.48

12,916.93 Accu. Int.

220,000.00

61,600.00 Accu. Int,

AXA

TOTAL:

$420,952.88

$

1,327.19 Ho. Payment

$177,816.93 Accu. Int.

TOTAL:

$598,769.81

s\f\f\A*y

NOTES PAYABLE TO BANKS AND FINANCE COMPANIES

Balance
Bank of Honolulu

.9,877.99

Bank of Hawaii

22,000.00

TOTAL:

31,877.99

00043

September *«..

REAL ESTATE
MO.MTG S/or
MAINT. PMT

TOTAL VALUE

MORTGAGE BAL.

Bayshore Towers
Apt.906

72,000.00

26,997.47

391.00

525.46

Bayshore Towers
Apt.1502

76,000.00

28,825.45

414.00

575.28

Federal Finance

2nd Mtg.

41,749.48

Campbell Industrial.
Park

65,000.00

39,315.85

Meadowvlew Convalescent 1,606,500.00
Center

335,466.34

Knapp Estate

2nd Mtg.

149,237.89

Care Enterprise Inc.

3rd

450,000.00

Mt

9»

MO. INCOME..

1,238.00
16,065.00

1,740.86

Le11an1 Building

410,000.00

155,329.71

17,000.00

Kumakanl Loop
(home)

675,000.00

169,160.57
324,718.69

2nd Mt<i.

$^.720,801.45

$33,870.00

TOTAL:

$2,904.500.00

6,985.00

3,200.00 A/S
6,689.46 Lease
2,173.00
4,109.44

$28,287.39

EXHIBIT "C"
JOHN N. BAIRD
P.O. BOX 10457
HONOLULU, HAWAII
FINANCIAL CONDITION AS OF JUNE 22, 1984
(PRIOR TO SALE TO KOA TRUST)
ASSETS

LIABILITIES

Cash

4,293.34

Notes Payable (Sch.C)

Unsecured

2,800.00

Mortgages on Real
Estate (Sch.D)

1,812,139.89

Total L i a b i l i t i e s
Net V7orth
Total

2,644,580.60
1,172,126.74
2,126,707.34

Unlisted Stocks
(Sch. A)

25,250.00

Real Estate
(Sch.D)

2,546,864.00

Automobiles

1,500.00

Personal property
Other Assets
(Sch.B)

Total Assets

832,440.74

30,000.00
1,206,000.00

'S^

A, 1 2 6 , 1 0 7 . 34

00045

SCHEDULE A
STOCKS & BONDS

1

SHARES
Greenwich Pharmaceutical

VALUE

3.50

1,500

5,250.00

Richmond Leasing Co.
(limited partner)

20,000.00

TOTAL:

25,250.00
SCHEDULE B
OTHER ASSETS
Net Equity

Marc© 232 JV
Land Value $600,000.00
My Share - 26%

156,000.00

Idrie Land & Development Co.

1,050,000.00

TOTAL:

1,206,000.00
SCHEDULE C
NOTES PAYABLE TO OTHERS
Accrued Interest

Robert Fuller

Balance
23,534.44

Gaylen S. Young, Jr

67,000.00

Albert Y.G. Ho

80,000.00

6,647.88

James E. Hallstrom

50,000.00

52,000.00

Fong-Hing Estate

35,000.00

58,450.00

Abo Brothers

14,533.48

14,224.94

AXA

220,000.00

74,800.00

SUB TOTAL:

490,067.92

206,122.82

TOTAL

696,190.74

00046

B.
Joy -"Baird, et al.
David Baird
John K. Baird

OBLIGATIONS PAYABLE TO OTHERS
(not evidenced by notes)
$11,250.00
$50,000.00
$75,000.00

TOTAL

$136,250.00

TOTAL A & B

$832,440.74

00047

SCHEDULE D - REAL ESTATE

Bayshore Towers-906
Bayshore Tower-1502
Federal Finance
Campbell Industrial
Park
Meadowview
Convalescent Center
Knapp E s t a t e
Kumakani Loop
(home)

TOTAL:

TOTAL

MORTGAGE

VALUE

BALANCE

MO. INCOME

MTG. PMT

72,000.00

26,287.35

391.00

525.46

76,000.00
2nd Mtg.

28,071.74

414.00

575.28

33,864.00
1,690,000.00
2nd Mtg.
675,000.00

-0-

2,860.00

1,080,00.00
16,065.00
144,620.90

13,435.00
1,740.00

168,626.23
324,241.19

2,546,864.00 1,812,139.89

2,173.00
4,109.44

19,730.00

22,558.18

00048

EXHIBIT "D
JOHN N. BAIRD
P.O. BOX 10457
HONOLULU, HAWAII
FINANCIAL CONDITION AS OF JUNE 22, 1984
(SUBSEQUENT TO SALE TO KOA TRUST)
ASSETS

LIABILITIES

Cash

4,293.34

Notes Payable (Sch.C)

388,250.00

Unsecured

2,800.00

Mortgages on Real
Estate (Sch.D)

587,528.99

Total Liabilities
Net Worth
Total

975,778.99
1,180,928.35
2,156,707.34

Unlisted Stocks
(Sch. A)

25,250.00

Real Estate
(Sch.D)

856,864.00

Automobiles

1,500.00

Personal property
Other Assets
(Sch.B)

Total Assets

30,000.00
1,236,000.00

2,156,707.34

00049

SCHEDULE A
STOCKS & BONDS
SHARES
Greenwich Pharmaceutical

VALUE
3.50

1,500

5,250.00

Richmond Leasing Co.
(limited partner)

20,000.00

TOTAL:

25,250.00

SCHEDULE B
OTHER ASSETS
March 232 JV
Land Value $600,000.00
My Share - 26%

Net

Equity

156,000.00

Idrie Land & Development Co.

1,050,000.00

Note from KOA Irrevocable Trust
TOTAL:

30,000.00
1,236,000.00

SCHEDULE C
NOTES PAYABLE TO OTHERS
Balance
AXA

220,000.00

TOTAL:

388,250.00

Accrued

Interest

74,800.00

00050

SCHEDULE D - REAL ESTATE

Bayshore Towers-906

TOTAL

MORTGAGE

VALUE

BALANCE

MO. INCOME

MTG. PMT

72,000.00

26,287.35

391.00

525.46

76,000.00
2nd Mtg.

28,071.74

414.00

575.28

Campbell Industrial
Park
Kumakani Loop
(home)

33,864.00
675,000.00

-0168,626.23
324,241.19

2,860.00

TOTAL:

856,864.00

587,528.99

3,665.00

Bayshore Tower-1502
Federal Finance

2,173.00
4,109.44

7,383.18

00051

EXHIBIT "E"

KOA IRREVOCABLE TRUST AGREEMENT
THIS TRUST AGREEMENT is made this 22nd day of June,
]984, between John Nelson Baird, of Honolulu, State of Hawaii,
hereinafter sometimes called the "Trustor," and John Knapp Baird,
of Salt Lake City, State of Utah, hereinafter sometimes called
the "Trustee."
DESIGNATION OF TRUST
This Trust shall be designated the KOA IRREVOCABLE TRUST.

PURPOSE OF TRUST
This Trust is established for the purpose of securing and
otherwise providing for the payment of certain obligations of the
Trustor, the benefit of Trustor's children, and the particular
benefit of Stephen Nelson Baird.
CREATION OF TRUST
Trustor

does

hereby

irrevocably

transfer,

assign

and

otherwise convey, in trust, to the Trustee the property listed on
Schedule "A", and the Trustee agrees to hold and administer such
property and other property added to this Trust, on the terms and
conditions stated herein.
Concurrently with the above described conveyance of
property, Trustee does agree to assume and make payments on those
bligations

set

forth

in

Exhibit

"B"

attached

hereto

(hereinafter

00052

KOA TRUST page j/ of ^
Exhibit

*Bf

^ligations

Obligations").
upon

the

Trustee

terms and

assumes

conditions

.

the Exhibit"B"

set

forth

in the

istruments evidencing the indebtedness of said obligations.
Additionally

and

concurrently

with

the

above

described

>nveyance of property, Trustee agrees and otherwise promises to
ike payment on behalf of Trustor toward certain obligations of
*e Trustor set forth in Exhibit "C" attached hereto (hereinafter
Exhibit "C Obligations").

The Trustee's obligation to Trustor,

; described herein, shall be in an amount equal to the total of
.1 principal and accrued interest of the Exhibit "C" Obligations
id shall carry an interest rate equivalent to the various rates
: interest set forth in the debt instruments of said obligations
it shall be free from any and all due dates set forth in said
sbt

instruments.

This

obligation

to

Trustor

shall

be

:complished on or before twenty (20) years from the date of this
ust.

Further, Trustor reserves to himself the right to any

use of action against the Trust and/or Trustee arising out of
ie Trustee's promise to make payment

toward the Exhibit "C"

^ligations and/or Trustee's breach thereof.
ADMINISTRATION OF TRUST AND POWERS OF TRUSTEE
First, Trustee shall take all steps necessary, to preserve
e assets of the Trust in such a manner as to effecuate and
herwise carryout the stated purposes and terms of the Trust.
Second, Trustee, prior to making any other payments, shall
ke payment on all Exhibit "B" Obligations from the income

KOA TRUST page
generated by the assets of the Trust.

of J±

VS

.

Payments on said Exhibit

"B" Obligations shall be made in accordance with the terms set
forth in the instruments evidencing said obligations.
Third, Trustee, after making the above described payments on
the Exhibit

"B" Obligationsf

shall

use

the remaining

income

generated by the assets of the Trust to begin making payment
toward

the Exhibit "C" Obligations.

remaining

income to the Exhibit

Trustee shall apply said

m

Cn Obligations.

Payments on

Exhibit "C" Obligations shall be in such amounts and at such
intervals as to the Trustee, in his absolute discretion, may seem
appropriate.
Fourth,
and/or

in the event

otherwise

Obligations,

satisfies

then

the

that Trustor
any

amount

portion
of

any

makes payment
of

the

such

toward

Exhibit

payment

"C"

and/or

satisfaction of an obligation shall be added to the Exhibit "C"
Obligations
Trustee

in favor of Trustor and shall be treated by the

in accordance with

the terms of the Trust and

in a

sequence following the originally listed Exhibit "C" Obligations.
Fifth,

during

nothwithstanding
Exhibit

the

life

of

the above-described

Stephen

Nelson

Baird

and

duty to make payments on

•C" Obligations, the Trustee shall have the absolute

discretion

to make payments

assets of the Trust

from the income generated by the

for the health, support and education of

Stephen Nelson Baird as may seem appropriate to the

nnn^/i
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rustse.
Sixth, at such time as the Exhibit *C* Obligations have been
atisfied,

the

Trustee,in

his absolute

discretion, may make

iistributions of income generated by the assets of the Trust to
he Beneficiaries described herein.
Seventh,

notwithstanding

any

of

the

above

terms

of

tdministration of the trust, the Trustee shall be and hereby is
empowered to sell, refinance, or otherwise restructure the assets
>f the Trust and to thereby satisfy a portion or all of the
Sxhibit "C" Obligations.

Trustee shall excersize this power in

lis absolute discretion and according to his own judgement of how
>est to effectuate the stated purposes of this Trust.
BENEFICIARIES
Trustor's children are identified as follows:
John Knapp Baird
Timothy Keoki Baird
David LinciIn Baird
Michael Bryant Baird
Randall Parker Baird
Stephen Nelson Baird

For purposes of this instrument, the above-described
individuals constitute the beneficiaries of this Trust and may be
hereinafter referred to as "beneficiaries'9.

00055
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ADDITIONAL POWERS OF TRUSTEE
The Trustee shall have all of the powers as stated in Part 4
f Chapter VII of the Utah Uniform Probate Code ($75-7-401, et
eg., Utah Code Ann. (1953), entitled "Uniform Trusteefs Powers
nd Provisions."

In addition thereto, and not by way of limi-

ation, the Trustee shall have the power to retain any assets
riginally or later contributed to the Trust Estate, whether or
ot such assets be of a character permissible for investment by
iduciary; to retain and purchase assets with a view to possible
ncrease in value notwithstanding the amount or absence of income
.hereupon; to retain and purchase assets notwithstanding the lack
>f diversification

of

the Trust assets; to retain, purchase,

;ell, or exchange any and all stocks, bonds, notes or other
securities or any variety of real or personal property, including
stocks or interests or investments, mutual funds (including any
>f said items of or maintained by the Trustee); to make dis:ribution of principal or income in kind; to enter into any
:ransaction,

including,

but

not

limited

by, advancing

funds,

purchasing assets, and selling assets.
BOND
No bond shall be required of the original Trustee hereunder
:>r of any successor Trustee, or, if bond is required by law, no
surety on such bond shall be required.
ACTING IN OTHER JURISDICTIONS
If, for any reason, the Trustee is required or deems it

KOA TRUST page

1/

of jj

.

advisable to take any action in any jurisdiction in which it is
not permitted under the laws of such jurisdiction to qualify as
Trustee,

the

Trustee

may

appoint,

to

act

in

such

other

jurisdiction, such person or corporation as the Trustee deems
advisable.
COMPENSATION
The Trustee shall be entitled to a reasonable fee for his
services
similar

commensurate
services.

with

fees

charged

Trustee may charge

by

the Trustee for

a reasonable

fee for

transfers to its successor Trustee and for any final distribution
of any share of the Trust assets based upon the work involved in
such transfer or final distribution.
SUCCESSOR TRUSTEE
In the event Trustee is unable or unwilling to serve, then
Nancy Hanks Baird shall act as Successor Trustee.

Other than the

Successor Trustee the District Court of Salt Lake County or any
judge thereof may appoint a replacement trustee upon application
of the resigning Trustee or of any other interested party.
SPENDTHRIFT CLAUSE
/The interest of each beneficiary in the income or principal
of any trust created hereunder or any interest therein shall be
free

from

the control or

interference of any creditor of a

beneficiary or of any spouse of a married beneficiary and shall
not be subject to attachment or susceptible of anticipation or
alienation.

Nothing contained in this paragraph shall be
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of /^

.

construed as restricting in any way the exercise of any power or
discretion granted hereunder.
MAXIMUM DURATION
Notwithstanding
contrary, all

anything

trusts created

in this Trust

instrument

to the

hereunder shall, in all events,

terminate not later than 21 years from and after the death of the
survivor of the Trustor and any of the beneficiaries named herein
living on the date of the execution hereof.
GOVERNING LAW
The validity and construction of this Agreement shall be
controlled by the laws of the State of Utah.
SEVERABILITY
If any portion of this instrument shall be unenforceable,
the remaining provisions shall be carried into effect.
IRREVOCABILITY
The

Trust

hereby

established

is

irrevocable.

Trustor

reserves no power whatsoever to alter or amend any of the terms
or provisions hereof, or to participate in any decisions of the
Trustee.
RECEIPT OF PROPERTY
The Trustee acknowledges receipt from the Trustor of the
property described

in Exhibit "A" attached hereto and further

acknowledges the obligations assumed as set forth in the terms
hereof

and

Exhibit

"B" and

Exhibit

"C" attached

hereto and

accepts the Trust hereby created.

^^00058

KOA TRUST page ft of •?

IN WITNESS WHEREOF, I have executed this document the
day, month and year first above written.
TRUSTOR:

NELSON BAIRD
ACCEPTANCE OF TRUSTEE
I certify that I have read the foregoing Trust Agreement
and understand the terms and conditions upon which the Trust
Property is to be held, managed and disposed of by me as
Trustee.

I accept the Trust Agreement in all particulars and

acknowledge receipt of the Trust Property described in the body
of this document or in the Schedules attached hereto.
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EXHIBIT "A"

Beginning at a point on the South line of 5600 South Street
at its intersection with .a Northwesterly fence line, said
point being due South 1564.29 feet and due East 243S.80 feet
from the Northwest corner of Section 18, Township 2 South,
Range 1 East, Salt Lake Base ind Meridian, said point also
being South 85»24*50" East 1672.04 feet and South 19«09,50M
East 36.05 feet from a County Moniment in% the intersection
of State and 5600 South Streets; thence South ^OS'SO" East
184.52 feet along a fence; thence South 0°40' West 67.94
feet; thence South 89c20* East 24.59.feet to a fence; thence
along a fence South 19*09'50" East 26.33 feet and South 17*
West 26.04 feet; thence South 0*40* West 79.19.feet to a fence;
thence South 87*28* East 233 feet along a fence; thence North
59#15'10- East 19.67 feet to a gate post; thence North 13*03*30"
East 356.39 feet to the South line of S600 South Street; thence
along said South line South 89*42'20" West 101.25 feet and
North 85*24,50- West 314.85 feet to the point of beginning,
subject to a 20 foot right of way described as follows:
Beginning at a point on the South line of S600 South Street,
said point being~South 85*24*50" East 270.06 feet from the
point of beginning of the foregoing description; thence South
2*50* West 248.47 feet; thence South 10-28* East 35.74 feet;
thence South 34*58* East 93.8 feet; thence North 59*15\10" East
19.67 feet to a gate post; ther.ce North 13*08'30" East 0.51
feet; thence North 34*58* West 90.57 feet; thence North 10*28*
West 29.06 feet; thence North 2*50' East 245.S3 feet to the
South line of S600 South Street; thence along said South line
North 85*24*50- West 20.01 feet to the point of beginning.
Situate in Salt Lake County, State of Utah.

EXHIBIT

m 9

B

). First Mortgage in favor of First Security Financial of
Salt Lake City, Utah, recorded as a lien on that certain real
property described in Exhibit "A" of the KOA IRREVOCABLE TRUST.

2. Second Mortgage in favor of William W. Saunders,
Personal Representative of the Estate of George Clarence Knapp
and Roberta Lois Anderson Knapp, of Honolulu, Hawaii, recorded as
a lien on that certain real property described in Exhibit "A" of
the KOA IRREVOCABLE TRUST.
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EXHIBIT "C"

1. Promissory Note in amount of $11,250*00, dated June 22,
1984, in favor of Joy Luana Baird, David Lincoln Baird, and
Randall Parker Baird, interest accruing thereon at 13% per annum.
2. Promissory Note in amount of 50,000.00, dated June 22,
1984, in favor of David Lincoln Baird, interest accruing thereon
at 13% per annum.
3. Promissory Note in amount of $75,000.00, dated June 22,
1984, in favor of John Knapp Baird, interest accruing thereon at
13% per annum.
4. Promissory Note in amount of $30,000, dated June 22,
1984, in favor of John Nelson Baird, no interest accruing
thereon.
5. Promissory Note in amouat of $15,000.00, dated March 14,
1978, in favor of Albert Y. G. Ho, interest accruing thereon at
12% per annum.
6. Promissory Note in amount of $60,000.00, dated May 28,
1976, in favor of Albert Y. G. Ho, interest accruing thereon at
8% per annum.
7. Promissory Note in amount of $5,000.00, dated May 6,
1976, in favor of Albert Y. G. Ho and Alice Ho, his wife,
interest accruing thereon at
;% per annum.
8. Promissory Note in amount of $23,534.45, with first
payment due August 1, 1979, in favor of Robert H. Fuller,
interest accruing thereon at 8% per annum.
9. Promissory Note in amount of $50,000.00, dated July 17,
1975, in favor of James E. Hallstrom, interest accruing thereon
at 12% per annum.
10 Promissory Note in amount of $14,533.48, dated July 23,
1977, in favor of Abo Brothers, Inc., interest accruing thereon
at 12% per annum.
11. Promissory Notes and ammending letters of agreement
resulting in an obligation of $42,400.00 as of June 22, 1984, in
favor of Gaylen S. Young, interest accruing thereon at 12% per
annum.
12. Promissory Note and other evidence of indebtedness in an
amount of $35,000.00 carrying dates prior to June 22, 1984, in
favor of Kenneth Fong, interest accruing thereon.
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gpB—BB—ci

LS RELATIVE TO IMPORTANT ASSETS OR L I A B I L I T I E S NOT DESCRIBED ELSEWHERE:

HERE ANY JUDGMENTS UNSATISFIED. OR SUITS PtNDINC?
YOU €VLH GONE THROUGH BANKRUPTCY!
iNV OP THE ASSETS SHOWN IN THIS STATEMENT ALIENATED TO A TRUST?
YOU EXECUTED A WILL?
I CERTIFY THE FOREGOING TO BE TRUE AND CORRECT TO THE BEST OF
SIGNED

SIGNATURE

DGE AND BELIEF.

m

s~

July 1, 1979
STOCKS & BONDS

Unlisted 0/C

Shares

£

Total Value

Strategic Medical Research

16,000

1.50

24,000.00

Diamond West Co.

20,000

.75

15,000.00

231,600

.50

116,000.00

Unlisted
Meadowview Convalescent
Center Inc.
Richmond Leasing Co.
(limited partner)

TOTAL:

20,000.00

$175,000.00

00065

OTHER ASSETS
Net Equity
'almdale- 22 acres- S & 70th Sts
Purchase Price

$176,000.00

Balance due on Trust Deeds

73,419.32

Est. current market value

66,000.00

-0-

Purchase Price

55,750.01

-0-

Est. Current market Value

24,000.00

Palmdale (Kaplan)- 8 acres

2nd Trust Deed

st 24,000.00

Marco 232 JV
Land Value
My Share - 26%

417,000.00
108,000.00

Kearns Land Partnership
Estimated Net Value

125,000.00

Crest Oil

75,000.00

Wanlass Motor License

75,000.00

Keoni Koi Enterprises

100,000.00

Grand County Oil Lease

250,000.00

C.O.G. Co.

150.000.00

TOTAL:

$883,000.00

NOTES PAYABLE TO OTHERS
Balance
Vacations Hawaii Inc,

$ 10,000.00

Monthly payment
$

66.67

23,534,45

477.19

George C. Knapp

112,000.00

1,018.00

Gaylen S. Young

51,462,94

600.00

Albert Y. G. Ho

42,973.20

250.00

James E. Hailstrom

50,000.00

Fong-Hing Estate

35,000.00

Tsutomu Abo

16.500.00

Robert Fuller

TOTAL:

$341,470.59

$2,411.86

000f>7

J*

J u l y 1 . 1979

, « , M I / c c FINANCE COMPANIES
jinxr*. PAYABLE TO nBANKS
& FjNANit^

Security,
• i r.rn
Lincoln Financial Corp.

Balance

Stock;Lewers& $250,000.00
Kalakaua;Leilam
Stock
250,000.00

AXA F i n a n c e . S.A.

* . . * « . . S...r,t, .»>
i

i..

Bank of Honolulu
Bank of Hawaii
Meadowview Convalescent
Center

current

— <
Stock
Stock

.
A

-

^

•

12,100.00
220^074^96

current

*761f974.96
TOTAL:

00068

fl>

OUiy

Jt , i y / y

REAL ESTATE
Total Value
Bayshore Towers Apt. #906
Bayshore Towers Apt. #1502
Campbell Industrial Park
* Lewers & Kalakaua

$

50,000.00

Mortgage Bal
$

31,069.93

Ho. Income
$

275.00

Mo. Mtg.S/or
Ma1nt.Pmtr
$

409.00

50,000.00

33,170.00

300.00

430.00

150,000.00

67,786.28

1,620.00

1,238.00

1,900,000.00

1,050,394.32

12,480.00

11,612.12

Manoa Finance Co. 2nd Mtg

P & I

1,181J098!70

1,475,000.00

467,217.58

13,500.00

7,125.00

Lellanl Building

553,244.00

226,677.44

11,500.00

2,300.00A/S
6,689.00Lease

Kumakani Loop (home)

600,000.00

395,000.00

Meadowview Convalescent
Center

TOTAL:

$4 ,778,244.Q0 $3,452,762.21

* sale to tenate being negotiated

3,589.00

$39,675.00

$33,392.12

LAhlDH
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JOHN W. BAIRD
BUSINESS OR

.PJ>, B0X_10457__ HON. .HI. 96816
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>TATE—UNLESS

OTHERWISE NOTED TITLE STANDS I N NAME O F .

LOCATION. DESCRIPTION
NATURE OF IMPROVEMENTS

VALUE OF
LAND

VALUE OF
IMPROVEMENTS

CONTRACTS

OWFD

TOTAL
VALUE

MORTGAGE
OR
LIEN

SEE SCHEDULE E

ilfiPS,

AGRrPMENTS

OF SALF

AND INSTALLMENT

TO WHOM GIVEN

UNPAIO
BALANCE

*FF *CHFPffLP 1

WHEN
DUE

HOW PAYABLE

BY

MF:

•NT.
RATS

DESCRIBE PROPERTIES PLEDGED

f % n

Jt RELATIVE TO IMPORTANT ASSETS OR L I A B I L I T I E S NOT DESCRIBEO ELSEWHERE:

SEE SCHEDULE B

HERE ANY JUDGMENTS UNSATISFIED. OR SUITS PENDING?
YOU EVER CONE THROUGH BANKRUPTCY?
kNY OF THE ASSETS SHOWN IN THIS STATEMENT ALIENATED TO A TRUST?
YOU EXECUTED A WILL?

SIGNED,

s
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nay 5, 1981

STOCKS I BONDS

Unlisted 0/C

Shares

£

Total Value

Greenwich Pharmacutlcai 16,000

3.25

52,000.00

Diamond West Co.

5,000

3.75

18,750.00

Keadowvlew Convalescent
Center Inc.
231,600

.50

116,000.00

Unlisted

Richmond Leasing Co.
(limited partner)

TOTAL :

20,000.00

$206,750.00

00072

May 5, 1S81

OTHER ASSETS

NET EQUITY
Marco 232 JV
Land Value
752,000.00
My Share - 26X

170,000.00

Kearns Land Partnership
Estimated Net Value

43,500.00

Crest 011

75,000.00

Keonl Ko1 Enterprises

100,000.00

Grand County 011 Lease

125,000.00

TOTAL :

$513,500.00

00073

..ay 5, 1981

NOTES PAYABLE TO OTHERS

Balance

Robert Fuller

Monthly Payment

16,340.36

477.19

162,000.00

1,740.86

Gaylen S. Young Jr.

48,500.00

600.00

Albert Y.G. Ho

41,000.00

250.00

James E. Hallstrom

50,000.00 Accu.Int.34,000.00 4/81

Fong-H1ng Estate

35,000.00 Accu.Int.42,000.00 4/81

Abo Brothers Inc.

14,533.48 Accu.Int. 7,630.00 4/81

George C. Knapp Estate

AXA

TOTAL :

220,000.00

$587.373.84

$ 3,068.05 Mo. Payment
$83,630.00 Accu. Int.

TOTAL PRINCIPLE
& INTEREST DUE

$671,003.84

00074

ay 5,

NOTES PAYABLE TO BANKS ANO FINANCE COMPANIES

Security

Balance-- Interest

Lincoln Financial
Corporation

Stock;Le1lan1
MVCC

225,000.00 current

Bank Of Honolulu

Stock

Meadowvlew Convalescent
Center Inc.
Western Heritage
Thrift & Loan

TOTAL :

10,000.00 current

285,000.00

Kearns Land
Partnership

37,667.69

$557,667.69

00075

19H1

May

a,

I»BI

Bayshore Towers
Apt. 906
ayshore Towers
Apt. 1502
Federal Finance
Campbell Industrial
Park

TOTAL VALUE

MORTGAGE BAL.

MO. INCOME

MO.MGT i/or
MAINT. PMT

78.000.00

29,490.00

360.00

489.07

90.000.00

31,485.00

532.12

50,000.00

1,050.00

2nd mgt
125.000.00

62,101.56

3,000.00

1,238.00

Meadowylew Convalescent 1,690.000.00
Center

413.249.38

16,000.00

7.125.00

Lellanl Building

480.000.00

208,052.95

15,300.00

2.300.00A/S
6,689.OOLease

Kumakanl Loop
(home)

600.000.00

400,000.00

...

TOTAL :

$3.063.000.00

$1.194,378.39

$34.660.00

3.596.97A/S

$24.1_520.1_6

000

REAL ESTATE

EXHItS
JOHN N. BAIRD

•H'

P.O. BOX 10457 HON..HI. 96816
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November 1, 198Z

STOCKS & BONDS

Unlisted O/C

Shares

£

Total Value

Greenwich Pharmacutlcai

16,000

2.00

32,000.00

Diamond West Energy Co.

5,000

2.50

7,500.00

Unlisted

Meadowvlew Convalescent
Center Inc.
231,600
Richmond Leasing Co.
(limited partner)

TOTAL:

.50

116,000.00
20,000.00

$175.500.00
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OTHER ASSETS

NET EQUITY
Marco 232 JV
Land Value
$600, 00.00
My Share - 26*
Kearns Land Partnership
Estimated Net Value
Idria Land & Deveiopement Co.

TOTAL:

156,000.00

43,500.00
1,050,000.00

$1.249,500.00

btHtUULt t

November 1, 1982

NOTES PAYABLE TO OTHERS

Balance
Robert Fuller

Monthly Payment

9,322.48

477.19

153,989.50

1,740.86

Gaylen s. Young Jr.

40,246.01

600.00

Albert Y. G. Ho

41,000.00'

250.00

James E. Hallstrom

50,000.00

43,000.00 Accu.Int.

Fong-H1ng Estate

35,000.00

50.300.00 Accu.Int.

Abo Brothers Inc.

14,533*48

11.118.01 Accu.Int.

220,000.00

52,800.00 Accu.Int.

George c. Knapp Estate

AXA
Ronald Harrington

TOTAL:

5,395.25

$569,486.72

$

3,068.05 Mo.Payment

$157.218.01 Accu.Int.
TOTAL PRINCIPLE
& INTEREST

$726.704.73

ooosi

November 1, 1982

NOTES PAYABLE TO BANKS AND FINANCE COMPANIES
Security

Balance

Interest

Compcare
Bank of
Western
Thrift
Bank of

Honolulu
Heritage
& Loan
Hawaii

Valley Bank & Trust

TOTAL:

Stock

14,064.10

Kearns Land
Partnership

50,000.00

current

22,877.89
13,000.00

$449,941.99

00082

November 1,
REAL ESTATE
TOTAL VALUE

MORTGAGE BAL.

MO.INCOME

MO.MGT &/or
MAINT. PMT

Bayshore Towers
Apt. 906

70,000.00

28,003.27

360.00

521.63

Bayshore Towers
Apt. 1502

80,000.00

29,898.43

570.15

2nd Mgt.

43,908.16

1,050.89

125,000.00

47,805.29

1,157.91

1,238,00

1,606,500.00

364,120.34

13,500.00

6,985;00

Lellanl Building

300,000.00

190,654.13

16,500.00

Kumakanl Loop
(home)

700,000.00

169,752.00 First Hawn.Bank
201,163.00 HonFed
110,000.00 Kazama

3,000.00
6,689.46
2,163.00
3,340.00

Federal Finance
Campbell Industrial
Park
Meadowvlew Convalescent
Center

TOTAL:

o

$2.881.500.00

$1.185.304.62

$31,517.91

$25,558.13

Randy Feil USB No.
David Thomas, USB No.
FOX, EDWARDS, GARDINER & BROWN
Attorneys for KOA IRREVOCABLE
TRUST
57 West 200 South, 4th Floor
Salt Lake City, Utah 84101
Telephone: (801) 521-7751
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
TERRITORIAL SAVINGS & LOAN
ASSOCIATION,
Plaintiff,
v.
JOHN N. BAIRD a.k.a. JOHN
NELSON BAIRD, and JOY K.
BAIRD,
Defendants.
STATE OF Hawaii
COUNTY OF

Honolulu

)
)
)
)
)
)
)
)
)

AFFIDAVIT OF
DAVID LINCOLN BAIRD

Civil No. 263-598

)
)
:ss.
)

David Lincoln Baird, being first duly sworn, hereby deposes
and says:
1.

I am a resident of Honolulu County, State of Hawaii.

2.

I am the son of John Nelson Baird.

3.

I am 33 years old.

4.

The KOA IRREVOCABLE TRUST is indebted to me in an

amount equal to $50,000.00.
5.

This amount owing to me arose as a result of my

services to John Nelson Baird.

Specifically, I served as a

property manager and accountant

for John Nelson Baird with

respect to his properties in Honolulu, Hawaii.

Additionally, I

assisted John Nelson Baird in preparing for the start-up of

00084

Lincoln Distributors, a food distribution company located in
Honolulu, Hawaii.
6.

During the years of my services, I was paid only

nominally.

John Nelson Baird, therefore, agreed to guaranty and

otherwise provide me with my compensation.

Said compensation was

in an amount of $50,000.00.
7.

At

the

time that

the KOA

IRREVOCABLE

TRUST

was

established, the above-mentioned indebtedness was assigned frm
John Nelson Baird to the TRUST in my favor.
8.

I am aware the KOA IRREVOCABLE TRUST is indebted to me

in an amount equal to $11,250.00.
9.

This amount owing to me arose as a result of my loaning

John Nelson Baird my interest in $11,250.00 from personal funds
held by my mother in favor of myself for purpose of my schooling,
etc.
10.

At

the

time

that

the KOA

IRREVOCABLE

TRUST

was

established, the above-mentioned indebtedness was assigned from
John Nelson Baird to the TRUST in my favor.
FURTHER AFFIANT SAITH NAUGHT.
DATED t h i s

15th

day o f

January

,

1987.

David L i n c o l n B a i r d
SUBSCRIBED and SWORN t o b e f o r e me t h i s 15th

day o f

January,

1987.

N o t a r y P u b l i c , State of Hawaii
R e s i d i n g a t Honolulu. Hawaii

My commission expires:
May 1 2 . 1989
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David Thomas, USB No.
FOX, EDWARDS, GARDINER & BROWN
Attorneys for Defendant John Nelson
Baird and Joy K. Baird
57 West 200 South, 4th Floor
Salt Lake City, Utah 84101
Telephone: (601) 521-7751
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
TERRITORIAL SAVINGS & LOAN
ASSOCIATION,

AFFIDAVIT OF
JOHN KNAPP BAIRD

Plaintiff,
Civil No. 263-598
JOHN N. BAIRD, a.k.a. JOHN
NELSON BAIRD and JOY K. BAIRD,
Defendants.
STATE OF UTAH
COUNTY OF SALT LAKE

)
: ss.
)

John Knapp Baird, being first duly sworn, hereby deposes and
says:
1.

I am a resident of Salt Lake County, state of Utah.

2.

I am an attorney authorized to practice law in the

state of Utah.
3.

I have represented my father, John Nelson Baird, in

various capacities and have otherwise performed legal services
for him since 1978.
KOA IRREVOCABLE TRUST
4.

Sometime prior to the 22nd day of June, 1984, John

Nelson Baird contacted me regarding his desire to establish a
trust for the purpose of solidifying and otherwise insuring

000SG

payment to his unsecured creditors and, thereafter, provide for
the welfare, well being, education, etc. of his children.
5.

Following a discussion of various alternatives, we

settled on a Trust in the format set forth in the KOA IRREVOCABLE
TRUST, a copy of which is attached hereto as Exhibit "A" and
incorporated herein by this reference.
6.

The assets to be conveyed into Trust consisted of land

and building located at 404 East 5600 South, Salt Lake County,
Utah, together with a long term commercial lease thereon.
7.

The Trust was executed, and the conveyance into Trust

made on the 22nd day of June, 1984.
8.

John Nelson Baird asked if I would serve as Trustee of

the Trust.

I indicated at the time and have maintained since

that time that if I were to serve as Trustee, I would need to be
entirely independent of the grantor (John Nelson Baird) and act
solely in accordance with the terms of the Trust Agreement.

I

further indicated that were I not to do so, I would be strictly
liable to the various classes of beneficiaries under the Trust.
9.

John Nelson Baird acknowledged, at the time that the

Trust was established, that he would have no power of revocation,
and that, additionally, he would have no power to make decisions
as to how the Trust asset, together with its income, was to be
administered.
10.

On the date of execution and conveyance, I accepted the

position as Trustee of the KOA IRREVOCABLE TRUST.

2
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11.

Shortly thereafter, I contacted Care Enterprises, the

lessee of Meadowview Convalescent Center, Inc. and advised them
of the conveyance, and instructed them to send payments to my
attention as Trustee.
12.

It

was

necessary

to

contact

the

lessee,

Care

Enterprises, on subsequent occasions to insure that the payments
were being properly tendered to the Trust.
13.

At all times beginning with the date upon which the KOA

IRREVOCABLE TRUST was established, to the present date, all
monies received from the lessee, of the Trust property, Care
Enterprises, were deposited into the account held by the Trust
and used to pay the debt assumed by the Trust, and set forth
therein.

__ ^

FURTHER AFFIANT SAITH NAUGHT.
DATED this

\L

day of January, 1987]

On the /(* day of January, 1987, personally appeared before
me John Knapp Baird, ho being by me duly sworn did acknowledge to
me that he is the signer of the foregoing instrument.

*,w*ary Public /* / I/I
Residing at: , S / i Cl*^7^
.My ^commission expires:

0OOS8

Randy Fell, USB No.
David Thomas, USB No.
FOX, EDWARDS, GARDINER & BROWN
Attorneys for KOA IRREVOCABLE
TRUST
57 West 200 South, 4th Floor
Salt Lake City, Utah 84101
Telephone: (801) 521-7751
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
TERRITORIAL SAVINGS & LOAN
ASSOCIATION,
Plaintiff,
v.

)
)
)
)
)

JOHN N. BAIRD a.k.a. JOHN
NELSON BAIRD, and JOY K.
BAIRD,
Defendants.
STATE OF UTAH
COUNTY OF SALT LAKE

)
)
)
)

AFFIDAVIT OF
JOHN KNAPP BAIRD

Civil No. 263-598

)
)
:ss.
)

John Knapp Baird, being first duly sworn, hereby deposes and
says:
1.

I am a resident of Salt Lake County, State of Utah.

2.

John Nelson Baird, the Defendant in the above-captioned

matter is my father.
3.

I am 37 years old.

4.

The KOA IRREVOCABLE TRUST is indebted to me in an

amount equal to $75,000.00.
5.

This amount owing to me arose as a result of my

services to John Nelson Baird.

Specifically,

I acted as a

property manager and attorney for John Nelson Baird with respect
to certain real property and other assets of John Nelson Baird.

:>oos9

My responsibilities included marketing property located at 404
East 5600 South, Salt Lake City, Utah to a new lessee, which
resulted in a commission owing from John Nelson Baird to myself,
said commission is reflected in the afore-mentioned amount owing.
6.

At

the

time

that

the KOA

IRREVOCABLE

TRUST

was

established, the above-mentioned indebtedness was assigned from
John Nelson Baird to the TRUST in-my favor.
FURTHER AFFIANT SAITH NAUGHT.
DATED this

\t(^V

day off January, 1987.

SUBSCRIBED and SWOJW to before me this fQuU day of January,
1987.

Notary Public
rf
*(/
Residing at KJfiSjr^Jz

"> ~ '
f!/JZt_.

£fr~

My commission expires:
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Randy Fell USB No.
David Thomas, USB No.
FOX, EDWARDS, GARDINER & BROWN
Attorneys for KOA IRREVOCABLE
TRUST
57 West 200 South, 4th Floor
Salt Lake City, Utah 84101
Telephone: (801) 521-7751
IN Till': Tllllll) JUDICIAL, b i o l N l i : 1 !
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7.

At

the

time

that

the KOA

IRREVOCABLE

TRUST

was

established, the above-mentioned indebtedness was assigned from
John Nelson Baird to the TRUST in my favor.
FURTHER AFFIANT SAITH NAUGHT.
DATED t h i s

15th

<j a y

Df

January,

Joy K.

1987.

Baird

SUBSCRIBED and SWORN t o b e f o r e me t h i s

15th day o f

January,

1987.

N o t a r y P u b l i c , s t a t e of Hawaii
R e s i d i n g a t Honolulu, Hawaii

My commission expires:
May 12, 1989
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Fraud

X3-1-1.

TITLE 25. FRAUD
r 1. Ftaaaaltat Coevcyanctt.
Chapter l S i k » f Mcrchaadh* bi Balk. Repeated.
Chapter 3. Leattt ft»tf Sale* of livestock. 1
Chapter 4. Mafktttag Wool. Repeated,
Chapter 5. Statate af Fraaaa.

Chapter i # frauameni Conveyances
25-1-1.
25-1-2.1
25-14. Fair coaaMeratioa.
25-1-4. Conveyances by tajorftst.
25-1-5. Conveyances ay pcrseae ia I
25-1*4. Coavtyaaces ay pcrtaai ahoat to laear debts.
25-1-7.
25-1-t. Waea ceavfyaace or i
25-1-t. Dffraaalag prior or i
Effect of n o t e at tee af |
25-1-le. Conveyance af partaenhip property.
25-1-11. Trait far grantor ?oM.
25-1-12. 'Creditors/ *p
.5-1-13. Baaa fkte pard
25-1-14. Sates wtthoat change of |
25-1-15. Right! of creditors with ttetared i
25-1-1C Rights of craatofi wfti dates aot antfaml

25-1-1. DeflnJtJoae.
In this chapter:
'Assets* of a debtor means property not exempt
from liability for his debts. To the extent that any
property is liable for any debt of the debtor such
property shall be included in his assets.
"Conveyance* includes every payment of money,
assignment, release, transfer* lease, mortgage or
pledge of tangible or intangible property, and also
the creation of any lien or encumbrance.
'Creditor* is a person having any claim, whether
matured or unmatured, liquidated or unliquidated,
absolute, fixed or contingent.
'Debt* includes any legal liability, whether
matured or unmatured, liquidated or unliquidated,
absolute, fixed or contingent.
isss
25-1-2. laselveacy.
A person is insolvent when the present fair salable
value of his assets is less than the amount that will
be required to satisfy his probable liability on his
existing debts as they become absolute and matured.
In determining whether a partnership is insolvent
there shall be added to the partnership property the
present fair salable value of the separate assets of
each general partner in excess of the amount probably sufficient to meet the claims of his separate
creditors, and also the amount of any unpaid subscription to the partnership of each limited partner;
provided, the present fair salable value of the assets
of such limited partner is probably sufficient to pay
his debts, including such unpaid subscription
itss
25-1-3. Fair considentloa.
Fair consideration is given for property, or obligation:
(1) when in exchange for such property, or obligation, as a fair equivalent therefor, and in good
faith, property is conveyed or an antecedent debt is
satisfied; or,
(2) when such property, or obligation, is received
in good faith to secure a present advance or antecedent debt in amount not disproportionately small

748

UTAH CODE
1*7-1911

when compared with the value of the property or
obligation obtained.
i*»
25-1-4. Conveyances by iasotveaL
Every conveyance made, and every obligation
incurred, by a person who is, or will be thereby
rendered, insolvent is fraudulent as to creditors,
without regard to his actual intent, if the conveyance is made or the obligation is incurred without a
fair consideration.
its
25-1-5. Conveyances by persons hi beaiaeau
Every conveyance made without fair consideration, when the person making it is engaged, or is
about to engage, in a business or transaction for
which the property remaining in his hands after the
conveyance is an unreasonably small capital, is fraudulent as to creditors, and as to other persons who
become creditors during the continuance of such
business or transaction, without regard to his actual
intent.
ISO
25-1-4. Conveyances by persons aboat to 1
Every conveyance made, and every obligation
incurred, without fair consideration, when the
person making the conveyance or entering into the
obligation intends to, or believes that he will, incur
debts beyond his ability to pay as they mature, h
fraudulent as to both present and future creditors.
ISO
25-1-7. Ceamynace to hinder, delay, defraad
Every conveyance made, and every obligation
incurred, with actual intent, as distinguished from
intent presumed in law, to hinder, delay or defraud
either present or future creditors is fraudulent as to
both present and future creditors.
i ti i
25-1-t. Waea conveyance or aisigaawal i oaf.
Every conveyance or assignment, in writing m
otherwise, of any estate or interest in lands, or in
goods or things in action, or of rents or profits
issuing therefrom, and every charge upon lands*
goods or things in action or upon the rents or
profit! thereof, made with the intent to delay,
hinder or defraud creditors, or other persons, of
their lawful suits, damages, forfeitures, debts or
demands, and every bond or other evidence of debt
given, suits commenced, or decree or judgment
suffered, with the like intent, as against the person
hindered, delayed or defrauded shall be void,
w
25-1-9. Defraadiag prior or sabseqaeat
Effect of aotk* at tee of
Every conveyance of any estate or interest in
lands, or the rents or profits of lands, and every
charge upon lands, or the rents or profits thereof,
made or created with intent to defraud prior or
subsequent purchasers thereof for a valuable consideration shall be void as against such purchasers.
But no such conveyance or charge shall be deemed
fraudulent in favor of a subsequent purchaser who
had actual or constructive notice thereof at the time
of his purchase, unless it appears that the grantee in
such conveyance, or the person to be benefited by
such charge, was privy to the fraud intended.
itss
25-1-10. Conveyance of partaersaip property.
Every conveyance of partnership property, and
every partnership obligation incurred, when the
partnership is or will be thereby rendered insolvent,
is fraudulent as to partnership creditors, if the
conveyance is made or obligation is incurred;
(1) to a partner, whether with or without i
promise by him to pay partnership debts; or,
(2) to a person not a partner without fair constd-

For Annotations, coasatt CODEaCo's Annotation Senrict
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Fraud

eration to the partnership, as distinguished from
consideration to the individual partners.
ifS3
25-1-11. Tmat for grantor void.
All deeds, gifts, conveyances, transfers or assignments, verbal or written, of goods, chattels, or
things in action made in trust for the use of the
person making the same shall be void as against the
existing 01 subsequent creditors of such person.
ifss
25-1-12. 'Creditors/ 'purchasers' includes heirs.
Every conveyance, charge, instrument or proceeding declared to be void by the provisions of this
chapter as against creditors and purchasers shall be
equally void as against the heirs, successors, personal representatives or assigns of such creditors or
purchasers.
its?
25-1-13. Bona fide purchasers not affected.
The provisions of this chapter shall not be construed to affect or impair the title of a purchaser for
a valuable consideration, unless it appears that such
purchaser had previous notice of the fraudulent
intent of his immediate grantor, or of the fraud
rendering void the title of such grantor.
itS3
25-1-14. Sales without change of possession.
Every sale made by a seller of goods or chattels in
his possession or under his control, and every assignment of goods and chattels, unless the same is
accompanied by a delivery within a reasonable time,
and is followed by an actual and continued change
of the possession of the things sold or assigned,
shall be evidence of fraud as against the creditors of
the seller or assignor, or subsequent purchasers in
good faith. The word 'creditors* as used in this
section includes all persons who shall be creditors of
the seller or assignor at any time while the goods
and chattels remain in his possession or under his
control.
1*7
25-1-15. Rights of creditors with matured claims.
Where a conveyance or obligation is fraudulent as
to a creditor, such creditor, when his claim has
matured, may, as against any person, except a purchaser for fair consideration without knowledge of
the fraud at the time of the purchase or one who
has derived title immediately or mediately from such
a purchaser:
(1) have the conveyance set aside or obligation
annulled to the extent necessary to satisfy his claim;
or,
(2) disregard the conveyance, and attach, or levy
execution upon, the property conveyed.
A purchaser who without actual fraudulent intent
has given less than a fair consideration for the
(conveyance or obligation may retain the property or
obligation as security for repayment.
i*»
25-1-16. Rights of creditors with claims not
matnred.
Where a conveyance made or obligation incurred
is fraudulent as to a creditor whose claim has not
matured, be may proceed in a court of competent
jurisdiction against any person against whom he
could have proceeded, had his claim matured, and
the court may:
(1) restrain the defendant from disposing of his
property;
(2) appoint a receiver to take charge of the property;
(3) set aside the conveyance or annul the obligation; or,
(4) make any order which the circumstances of the
case may require.
HO

CoofieCo

15-5-4.

Chapter 2. Sale of Merchandise in Bulk
25-2-1 to 25-2-5. Repealed.

4*5

Chapter 3. Leases and Sales of Livestock
25-3-1 to 25-3-4. Repeated.

*m

Chapter 4. Marketing Wool
15-4-1 to 25-4-3. Repealed.

m$

Chapter 5. Statute of Frauds
25-5-1. Estate or interest ia real property.
25-5-2. Wffls aad implied trots excepted.
25-5-3. Leases aad contracts for interest In tends.
25-5-4. Certain agreements void nnless written and
25-5-5. Representation as to credit of third person.
25-54. Promise to answer for obligation of another •
When not required to be in writing.
25-5-7. Contracts by telegraph deemed written.
25-5-S. Right to specific performance not affected.
25-54. Agent may sign for principal.
25-5-1. Estate or interest In real property.
N o estate or interest in real property, other than
leases for a term not exceeding one year, nor any
trust or power over or concerning real property or
in any manner relating thereto, shall be created,
granted, assigned, surrendered or declared otherwise
than by act or operation of law, or by deed or
conveyance in writing subscribed by the party creating, granting, assigning, surrendering or declaring
the same, or by his lawful agent thereunto authorized by writing.
1*53
25-5-2. Wills and Implied trusts excepted.
The next preceding section [25-5-1] shall not be
construed to affect the power of a testator in the
disposition of his real estate by last will and testament; nor to prevent any trust from arising or being
extinguished by implication or operation of law. its*
25-5-3. Leases and contracts for Interest in lands.
Every contract for the leasing for a longer period
than one year, or for the sale, of any lands, or any
interest in lands, shall be void unless the contract,
or some note or memorandum thereof, is in writing
subscribed by the party by whom the lease or sale is
to be made, or by his lawful agent thereunto authorized in writing.
i*$3
25-5-4. Certain agreements void nnless written
In the following cases every agreement shall be
void unless such agreement, or some note or memorandum thereof, is in writing subscribed by the
party to be charged therewith:
(1) Every agreement that by its terms is not to be
performed within one year from the making thereof.
(2) Every promise to answer for the debt, default
or miscarriage of another.
(3) Every agreement, promise or undertaking
made upon consideration of marriage, except
mutual promises to marry.
(4) Every special promise made by an executor or
administrator to answer in damages for the liabilities, or t o pay the debts, of the testator or intestate
out of his own estate.
(5) Every agreement authorizing or employing an
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and the defendant allowed U> plead consists ill
with our declared policy that in case of uncertainty, default judgments should be set aside to
allow trial on the merits. Locke v. Peterson, 3
Utah 2d 415, 285 P.2d 1111 (1955).
Default judgment and writ of garnishment
were properly set aside where trial court failed
to obtain jurisdiction over defendant because
gummons was not timely issued. Fibreboard
Paper Prods Corp. v. Dietrich, 25 Utah 2d 65,
475 P.2d 1005 (1970)
Where appellants, plaintiffs in a civil action,
promptly objected to date set for trial on the
ground that their counsel had an already

Rule 56

m In iluU'il appearance in another court on that
date, but due to fact that there were no law or
motion days between time objection was filed
and trial date, objection was never heard, refusal to set aside default judgment entered
when appellants failed to appear on trial date
was an abuse of discretion. Griffiths v. Hammon, 560 P.2d 1375 (Utah 1977)
Cited in Utah Sand & Gravel Prods Corp. v.
Tolbert, 16 Utah 2d 407, 402 P.2d 703 (1965);
J.P.W. Enters., Inc. v. Naef, 604 P.2d 486
(Utah 1979); Katz v. Pierce, 732 P.2d 92 (Utah
1986)

COLLATERAL REFERENCES
Brigham Young Law Review.
Reason
able Assurance of Actual Notice Required for
In Personam Default Judgment in Utah: Graham v. Sawaya, 1981 B.Y.U. L. Rev. 937.
Am. Jur. 2d. — 47 Am. Jur. 2d Judgments
§§ 1152 to 1213.
C.J.S. — 49 C.J.S. Judgments §§ 187 to 218
A.L.R. — Necessity of taking proof as to liability against defaulting defendant, 8 A.L.R.3d
1070.
Appealability of order setting aside, or refusing to set aside, default judgment, 8 A L R .3d
1272.
Defaulting defendant's right to notice and
hearing as to determination of amount of dam*
ages, 15 A.L.R.3d 586

Opening default or default judgment claimed
to have been obtained because of attorney's
mistake as to time or place of appearance,
trial, or filing of necessary papers, ?1 A L R 3d
1255.
Failure to give notice of application for default judgment where notice is required only
by custom, 28 A.L.R.3d 1383
Failure of party or his attorney to appear at
pretrial conference, 55 A.L.R.3d 303.
Default judgments against the United States
under Rule 55(e) of the Federal Rules of Civil
Procedure, 55 A.L.R. Fed. 190.
Key Numbers. — Judgment *^» ft? t<i 1 "14

Rule 56. Summary judgment
lai Jbor claimant. A party seeking to recovei upon a claim, counterclaim or
cross-claim or to obtain a declaratory judgment may, at any time after the
expiration of 20 days from the commencement of the action or after service of
a motion for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or any
part thereof.
(h) For defending party. A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought, may, at any time,
move with or without supporting affidavits for a summary judgment in his
favor as to all or any part thereof.
(c) Motion and proceedings thereon. The motion shall be served at least
10 days before the time fixed for the hearing. The adverse party prior to the
day of hearing may serve opposing affidavits. The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a
genuine issue as to the amount of damages.
(d) Case not fully adjudicated on motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a

OOOT;
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trial is necessary, the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substantial controversy and what material facts are actually and in good faith controverted. It
shall thereupon make an order specifying the facts that appear without substantial controversy, including the extent to which the amount of damages or
other relief is not in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so specified shall be
deemed established, and the trial shall be conducted accordingly.
(e) Form of affidavits; further testimony; defense required. Supporting and opposing affidavits shall be made on personal knowledge, shall set
forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated therein.
Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto or served therewith. The court may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories,
or further affidavits. When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the
mere allegations or denials of his pleading, but his response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing that
there is a genuine issue for trial. If he does not so respond, summary judgment, if appropriate, shall be entered against him.
(f) When affidavits are unavailable. Should it appear from the affidavits
of a party opposing the motion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such
other order as is just.
(g) Affidavits made in bad faith. Should it appear to the satisfaction of
the court at any time that any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them to pay to the other party the
amount of the reasonable expenses which the filing of the affidavits caused
him to incur, including reasonable attorney's fees, and any offending party or
attorney may be adjudged guilty of contempt.
Compiler's Notes. — This rule is similar to
Rule 56, F R C P .

Cross-References. — Contempt generally,
§§ 78-7-18, 78-32-1 et seq.

NOTES TO DECISIONS
ANALYSIS

Affidavit.
—Contents.
—Corporation.
—Inconsistency with deposition.
—Necessity of opposing affidavits.
Resting on pleadings.
—Sufficiency.
Hearsay and opinion testimony.
—Superseding pleadings.
—Unpleaded defenses.
—Verified pleading.
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(b) Upon motion of either party, the presiding judge may assign cases ol
ni ni mi iiial complexity to an individual judge who will hear all matters on thi1
isi|»fied case

tale 3. Law and motion calendar.
Rules 2.7 and 2 8 of the Rules of Practice in the District Courts of the State
F Utah shall not apply to motions filed in the Third Judicial District Court.
(a) All law and motion matters will be heard by the judge assigned to the
ise These matters will be set on a regular law and motion calendar as
rranged with the clerk of the judge assigned to the case. Ex parte matters
ased upon stipulation will be presented only to the judge assigned to the
sise.
(b) Counsel shall contact the com I and leceive a date for hearing on the
3gular law and motion calendar, or may file a written request that th«j mat3r be resolved without hearing based upon the briefs submitted.
(c) Orders to show cause and other matters requiring written notice will be
eard only after written notice, which shall be served not less than five (5)
ays prior to the date specified in the notice for hearing, unless the court for
ood cause shown shall by order shorten the time for notice of hearing.
(d) Motions based upon depositions or supported thereby shall not be heard
mless the depositions are filed in the clerk's office at least forty-eight (48)
LOUTS before the hearing on the said motion.
(e) Affidavits not filed within the time required by the Utah Rules of Civil
>rocedure shall not be received, except on stipulation of the parties or for good
ause shown. Courtesy copies of all affidavits shall be given to the judge
rithin the time limits required by the Utah Rules of Civil Procedure, and
hall indicate the date upon which the matter is set for hearing. Such copy
hall be clearly marked as a courtesy copy, and shall not be filed with the
ilerk of the court.
(f) All motions except uncontested or ex parte matters mav be accompanied
>y a brief statement of points and authorities, and any affidavits relied upon
n support thereof. Points and authorities supporting or opposing a motion
*hall not exceed five (5) pages in length, exclusive of the statement of material
acts as hereinafter provided, except as waived by order of the court on ex
aarte application
(g) The points and authorities in support of a dispositive motion shall begin
ivith a section that contains a concise statement of material facts as to which
the movant contends no genuine issue exists. The facts shall be stated in
separate numbered sentences, and shall refer with particularity to those portions of the record upon which the movant relies.
(h) The points and authorities in opposition to a dispositive motion shall
begin with a section that contains a concise statement of material facts as to
which the party contends a genuine issue exists. Each fact in dispute shall be
stated in separate numbered sentences, and shall refer with particularity to
those portions of the record upon which the opposing party relies and, if
applicable, shall state the numbered sentence or sentences of the movant's
facts that are disputed. All material facts set forth in the statement of the
movant shall be deemed admitted for the purpose of summary judgment,
unless specifically controverted by the statement of the opposing party.
J
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Rule 4

(i) If a memorandum of points and authorities is filed in support of a motion
it must be served on the opposing party or his counsel and filed with the court
no later than ten (10) days before the date set for hearing. If a responsive
memorandum is filed it shall be served upon the opposing party or counsel no
later than five (5) days before the date of hearing.
(j) A courtesy copy of all memoranda of points and authorities filed by
counsel shall be served upon the judge hearing the matter at least two working days before the date set for hearing, and shall indicate the date upon
which the matter is set for hearing. Such copy shall be clearly marked as a
courtesy copy, and shall not be filed with the clerk of the court.
(k) The court in civil matters on its motion or at a party's request may
direct arguments of any motion by telephone conference without court appearance. A verbatim record shall be made of all such telephone arguments and
the rulings thereon if requested by any counsel.

Rule 4. Limitation on discovery and motions.
(a) The parties conducting discovery under Rules 33, 34 and 36 of the Utah
Rules of Civil Procedure shall not file interrogatories or requests with the
court, but shall file only a certificate of service stating that such interrogatories or requests have been served on the other parties and the date of such
service.
The party serving the interrogatories or requests shall retain the original
thereof with the original proof of service affixed to it, and serve a copy of the
interrogatories or requests and the proof of service upon the opposing party or
his counsel. The party responding to the interrogatories or requests shall
serve original responses made under oath with the original proof of service
affixed to it which shall be retained by the party serving the interrogatories or
requests. The written interrogatories or requests and any responses thereto
shall not be filed unless the court on motion and notice and for good cause
shown so orders.
(b) Any party filing a motion to compel compliance with any discovery, or a
motion relying upon such discovery shall attach a copy of the interrogatories,
requests or answers at issue in such motion.
(c) All parties shall be entitled as a matter of right to conduct discovery
proceedings in accordance with this rule. All discovery proceedings shall be
completed, including all responses thereto, and all depositions and other documents filed with the court no later than thirty (30) days before the date set for
trial of the case. The right to conduct discovery proceedings within thirty (30)
days before trial shall be within the discretion of the court. Motions to conduct
discovery within thirty (30) days before trial shall be presented to the judge
assigned to the case upon notice to the other parties in the action. In exercising its discretion the court shall take into consideration the necessity and
reasons for such discovery, the diligence or lack of diligence of the parties
seeking such discovery, whether the permitting of such discovery will prevent
the case from going to trial on the date set, or result in prejudice to any party.
Nothing herein shall preclude or limit voluntary exchange of information or
discovery by stipulation of the parties at any time prior to the date set for
trial, but in no event shall such exchanges or stipulations require a court to
grant a continuance of the trial date.
41
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376

j^pjte |h e ^1^ 0 f cage | a w concerning
the rule, the above comment is a reasonable
and sound construction ol (IM role We
therefore agree with the comnn nl
This decision does not leave the Plaintiff
without a remedy. It does not prevent the
Plaintiff from filing suit against the former
wife on the obligation created by the joint
note executed by Defendant uted his former
spouse.
There is not in evidence a copy of tin
separation agreement or divorce decree.
Having decided that Plaintiff is without
standing, it is unnecessary to address the
issue of whether a "hold-harmless" agreement contained in a divorce decree is nondischargeable as alimony under § 523(B)(5).
We specifically decline to rule on this issue
at this time

son and daughter-in-law under the Utah
Uniform Fraudulent Conveyance Act. After jury returned a special verdict in favor
of defendants, trustee moved for a new
trial, arguing that the court erred in allocating the burden of proof. The Bankruptcy Court, Ralph R. Mabey, J.? held thai
burden of proof was properly placed on
trustee; furthermore, the trustee waived
his objection by failing to object to court's
instructions not only in conference but also
at the bench after they had been read but
before the jury retired; lastly, substantive
reasons existed for not shifting the burden
of proof to defendant, including the fact
that there was no collusion or secrecy and
that the debtor's solvency could be inferred
from bank's own estimate of his creditworthiness
111

ili in

1

The Court concludes that the Motion of
the Defendant-Debtor to dismiss the complaint should be sustained. Judgment accordingly shall be set forth on a separate
document as provided in Rule 921(a), Rules
of Bankruptcy Procedure.

.*»~dulent Conveyances «- >H
Litigation under section of Utah Uniform Fraudulent Conveyance Act pro* iding
that "Every conveyance made, and every
obligation incurred, by a person who is, or
will be thereby rendered, insolvent is fraud|KEYNUMeER$YSTEM^
ulent as to creditors, without regard to his
actual intent, if the conveyance is made or
the obligation is incurred without a fair
consideration" turns on three issues viz.
whether plaintiff is a creditor, or stands in
the shoes of a creditor, of the debtor,
In re William N. GROOMS, Debt,
\ b ther the debtor is insolvent when transKogei Ci. SMiAL, MB trustee, in bmnkiupl f is made, and whether the transfer is
cy for the estate of William N.
made for "fair consideration," meaning
Grooms, Debtor, Plaintiff,
"fair equivalent" and "good faith." U.C.
A.1953, 25-1-4.
Wi||ian) R

o R o o M S

Koger N

Groom8

Aug. 24, 1981.

2. Federal Civil Procedure <*=»2366
Language of federal rule requiring a
motion for new trial to be served "not later
than 10 days after the entry of the judgment" is broad enough to permit the motion
to be made both before and after entry of
judgment. Fe&Rules Civ.Proe Rule 59(b),
28 U.S V h

Trustee in bankruptcy brought suit b
set asiclf transfer of debtor's home to his

3. Federal Civil Procedure *»2336, 2366
Giving of an erroneous instruction maj
h tame for a m w trial but the error must

and Kathryn Grooms, Defendants.
Bankruptcy No. 79-41485.
f if No. 80-0234.
United States Bankruptcy Court,
D Utah.

unvj<j

in itu uttuuma

«M'#

Clteas,Bkrtcy.,13B.R.376 (1981)

be brought to the court's attention in time
to prevent the harm allegedly done. Fed.
Rules Civ.Proc. Rule 59(b), 28 U.S.C.A.
4. Federal Civil Procedure *=»2333
It is permissible to ground a motion for
new trial on an allegation of legal error
that is supported by a controlling decision
not called to the court's attention, and
which is unknown to the moving party due
to mistake, inadvertence or excusable neglect Fed.Rules Civ.Proc. Rule 59(b), 28
U.S.C.A.
5. Bankruptcy <s=>442
Whatever the merits of bankruptcy
trustee's argument on burden of proof, he
must enlighten the court on his position and
its basis at trial; secondly, he must make
his objections in a timely manner which
permits the court to correct any error.
6. Bankruptcy <*=> 303(1), 442
Burden of proof was properly placed on
bankruptcy trustee in suit to set aside
transfer of debtor's home to his son and
daughter-in-law under the Utah Uniform
Fraudulent Conveyance Act; furthermore,
the trustee waived his objection by failing
to object to court's instructions not only in
conference but also at the bench after they
had been read but before jury retired; lastly, substantive reasons existed for not shifting the burden of proof to defendant, including the fact that there was no collusion
or secrecy and that debtor's solvency could
be inferred from bank's own estimate of his
creditworthiness. U.C.A.1953, 25-1-4.
7. Federal Civil Procedure «=»2177
Parties must object to instructions not
only in conference but also at the bench
after they have been read but before the
jury retires.

Brent D. Young, Ivie & Young, Provo,
Utah, for trustee.
Dennis L. Wright, Richman & Wright,
Salt Lake City, Utah, for defendants.

MEMORANDUM OPINION
RALPH R. MABEY, Bankruptcy Judge.
INTRODUCTION
This case raises burden of proof problems
under the Utah Uniform Fraudulent Conveyance Act The factuarand procedural
background is as follows.
On May 31, 1978, debtor gave a note for
$21,005 to the Central Bank and Trust Company. This was a renewal of a note which
had matured. It was secured by assets
owned by a corporation which debtor controlled. On June 7, 1978, debtor conveyed
his home, which he owned free and clear of
any encumbrance, to his son and daughterin-law, Roger and Kathryn Grooms. The
consideration for this transfer was filial
affection and a promise to support debtor.
Roger intended to mortgage the home, invest the proceeds, and use income derived
from this investment to fulfill his contract
with debtor. Debtor continued to live,
rent-free, in the home. In December, 1979,
debtor filed a petition under Chapter 7 of
the Code. The trustee commenced this suit
under the auspices of 11 U.S.C. Section
544(b) which empowers him to avoid transfers of property from the debtor to third
persons which are avoidable "under applicable law." The applicable law invoked in
this case is the Utah Uniform Fraudulent
Conveyance Act, specifically 3 Utah Code
Ann., Section 25-1-4 (1976) which provides:
Every conveyance made, and every obligation incurred, by a person who is, or
will be thereby rendered, insolvent is
fraudulent as to creditors, without regard
to his actual intent, if the conveyance is
made or the obligation is incurred without a fair consideration.
[1] Litigation under Section 25-1-4
turns on three issues: (1) whether plaintiff
is a creditor (or stands in the shoes of a
creditor) of the debtor; (2) whether debtor
is insolvent when the transfer is made; and
(3) whether the transfer is made for "fair
consideration." "Fair consideration" is
defined to mean "fair equivalent" and
"good faith." Meyer v. General American
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Corpomtk »i • 5-68 P 2 J K B 1 1 095 (I It 1
1977).1
Only the second and third, issues were
disputed at trial.2 The trustee maintained
that love and affection, as a matter of law,
are not "fair consideration9* and that the
only triable issue of fact was insolvency.
He assumed that it was defendants' burden
to show that debtor was solvent at the time
of the transfer. Burden of proof was not
preserved as an issue in the pretrial order.
Nor was it argued in trial briefs. When it
was raised via jury instructions *, the trustee cited two cases to support his view,
Ogden State Bank v. Barker, 12 Utah 13,40
P. 765 (1895) and Brimhall v. Grow, 25 Utah
2d 298, 480 PJ2d 731 (1971). The Court was
persuaded, however, that Barker and Brimhall were not controlling. After reviewing
other authorities, on short notice, it drafted
an instruction placing the burden of proof
on the trustee. The trustee objected in
conference to this instruction. He did not
object, however, after the instructions were
read to the jury and before it retired.
1?1 The issues of insolvency and fair
ItTiiLhni *ere submitted by special
verdict to a jury4 which answered in favor
of defendants. The special verdict is dated
May 5, 1981. Judgment was entered May
14. The trustee moved for a new trial on
May 13 pursuant to Rule 59(b), Fed.R.
Civ.P., made applicable herein by Rule 923,
1. Section 25- 1 4 must 'be distinguished, from 3
Utah Code Ann., .Section. 25-1-7 which interdicts "every conveyance made, and every obligation incurred, with actual interest, as distinguished from intent presumed in law, to hinder,
delay or defraud either present or future creditors/* Section 25-1-4 deals with transfers
which are constructively fraudulent; "subjective or actual intent to defraud" is irrelevant.
Meyer v. General American Corporation, supra
at 1096. Section 25-1-7, however, is concerned with "actual intent, as distinguished
from intent presumed in law." Insolvency and
fair consideration are not issues, only the motive to "hinder, delay or defraud" creditors.
The two statutes create distinct fraudulent, conveyance claims.
2.

Problems associated with creditor status
were raised by motion to dismiss in the early
stages of the case. This motion was denied by
order dated October 17, 1980. The issue did
not resurface at trial.

Fed.R.Bankr.P.* He argues that the court
erred in allocating the burden of proof
The motion is denied for the following procedural and substantive reasons.
PROCEDURAL REASONS
m

[3,4] The giving" of an erroneous in
struction may be cause for a new trial. But
the error must be brought to the court's
attention in time to prevent the harm allegedly done. Otherwise judicial economy
is not served; litigation becomes a merrygo-round with parties allowed to experiment with new theories, arguments, and
authorities after old ones have proved unavailing. Thus "it is permissible to ground a
motion for a new trial on an allegation of
legal error that is supported by a controlling decision not called to the court's attention, and which is unknown to the moving
party due to mistake, inadvertence or excusable neglect" 6A Moore's Federal Practice 159.08[2] at 59™107 (2d ed. 1979) (emphasis supplied).
[5] These principles have tw o applica
tions in this case. First,, whatever the mei its of the trustee's argument on burden of
proof, he must enlighten the court on his
position and its basis at trial. He cannot be
casual or partial in his preparation,, assuming that the court will accept his argument,
and having lost the day, cry foul because
:«!!

riie ti ustee consistent with his assumptions
in the case„. submitted an. inst.ruction on bui den,
of proof on the issue of insolvency but not fair
consideration. Defendants did not submit an
instruction on burden of proof

4. The trustee did not object to defendants* request for trial by jury and therefore this issue
was not considered by the court. Whether
there is a right to trial by jury in state fraudulent conveyance actions may be questionable.
See, e. g., Zimmerman v. Mozer, et a/., 10 BR
1002. 7 B.C.D. 849 (Bkrtcy.D.ColoJ98i).
„ w ^ 59(b) requires a motion for new trial to
be served "not later than 10 days after the
entry of the judgment." The language of the
rule is therefore "broad enough to permit the
motion to be made both before and after the
entry of the judgment." 6A Moore's Federal
Practice f 59.09(1] at 59-196 (2d ed. 1979)

oioi
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authorities he failed to unearth suggest error. Second, the trustee must make his
objections in a timely manner which permits the court to correct any error.
[6] First The court has surveyed the
Utah cases construing Section 25-1-4 (discussed below) and has concluded that the
burden of proof was properly placed on the
trustee. An error in this regard, however,
will not aid the trustee. The authorities
which he relied upon are, in any event,
inapposite. He had opportunity to develop
other authorities but did not. This case had
been pending for nearly one year. This is
time enough to anticipate, research, and
argue a point of law. The trustee's failure
adequately to do so cannot be attributed to
"mistake, inadvertence, or excusable neglect"
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B.R, 376 (1661)

Utah alone has spawned three lines of
cases. The first implies that the burden of
proof is on the trustee. The second places
the burden of proof on the trustee. The
third places the burden of proof on defendants. These decisions will be discussed.
Then the reasons for following the first and
second group of cases will be stated.

The first cluster of opinions, while not
expressly dealing with the problem, implies
that the burden of proof is on the trustee.
For example, in Cardon v. Harper, 106 Utah
560, 151 P.2d 99 (1944) a lower court found
that a conveyance from husband to wife
was fraudulent under Utah Code Ann., Section 33-1-4 (1943), the predecessor to Section 25-1-4. This was assailed for "lack of
competent evidence to show that a transfer
[7] Second The rule in this circuit is was made without fair consideration and
that parties must object to instructions not that it rendered defendant insolvent Id.
only in conference but also at the bench 151 P.2d at 100. This assignment of error is
after they have been read but before the incongruous if defendants shouldered the
jury retires. See, e. g., Smith v. Greyhound burden of proving fair consideration and
Lines, Inc., 382 F.2d 190, 191 (10th Cir. solvency. Moreover, defendants argued
1967); Dunn v. St Louis-San Francisco that the property was exempt and therefore
Railway Company, 370 F.2d 681, 683-684 could not be the subject of a fraudulent
(10th Cir. 1966). The rationale for the rule transfer. This argument was disallowed
is that, even though the objection is voiced since it had not been raised and proved as
in conference, the need to resist error can- an affirmative defense, suggesting, by negnot be gauged until the charge to the jury ative inference, that the trustee carried the
is heard as given rather than as proposed, burden of proof on other matters. Id. 151
and as a whole rather than in part. Objec- P.2d at 102-103.
tion at that time gives the court " 'an opIn Gustin v. Matthews, 25 Utah 168, 70 P.
portunity upon second thought, and before
it is too l a t e / " id. at 684, to cure any 402 (1902) a pre-Uniform Act case dealing
defects. The trustee did not make his ob- with a "constructively fraudulent" transfer
jection in conformance with this rule. This akin to those forbidden under Section 2 5 - 1 omission constitutes a waiver of his objec- 4, the trustee had the burden of going fortion.
ward, if not the burden of proof, because
after he rested, defendant moved for a nonSUBSTANTIVE REASONS
suit The transfer, from husband to wife,
Section 67(dX2Xa) of the Bankruptcy Act, was declared fraudulent only when this moformer 11 U.S.C. Section 107(dX2Xa), which tion was denied and defendant failed to put
in substance is identical with Section 25-1- on evidence.
4, places the burden of proof on the trustee.
Smith v. Edwards, 81 Utah 244, 17 PJ2d
4 Collier on Bankruptcy 167.43 at 620-621
264
(1932) also involved pre-Uniform Act
(14th ed. 1978), Collier notes, however, that
while this rule, of necessity, is uniform un- law. I d 17 P^d at 268. The case was tried
der the Bankruptcy Act, it is otherwise and appealed on two theories: that the
under state laws which have evoked a smor- conveyance was constructively fraudulent
and that debtor intended to "hinder, delay,
gasbord of views. Id. at 624-626.
is
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or defraud" creditors The transfer was
from father to sons. On the theory of
constructive fraud the court ruled that
"there was no fraud shown . . . to justify
the setting aside of the conveyances. There
was no proof of insolvency at the time the
conveyances were made or for about three
years thereafter." Id. 17 FM at 272. This
ruling would be anomalous unless the trustee had the burden of proof. Although
creditors alleged the transfer was "voluntary/' /. e., without consideration, id. 17
P.2d at 267, the court found a "valuable
consideration, if not an adequate one." Id.
17 P.2d at 272. What difference, if any,
this finding may have made in allocating
the burden of proof is not explained.
William^ I. Peterson, 86 Utah 526, 46
P.2d 674 (1935), involved a transfer from
husband to wife. The court, as in Cardon,
required defendant to raise and prove a
claim that the property was exempt as an
affirmative defense. However, it noted
that "if the plaintiff claimed that the interest of [the husband] in the property exceeded the homestead exemption in value, the
burden was upon plaintiff to prove that
fact, if, indeed that fact has any importance
whatever in the cast n M 46 P2d at 681
This dictum strengthens the negative inference made in Cardon that the trustee has
the burden of proof on issues which are not
raised defensively
A subgroup within the first line ot cases
indicates more directly that the burden of
proof is on the trustee GiVan v Lambeth,
10 Utah 2d 287, 351 P.2d 959 (1960) is the
leading opinion. The case was brought under Section 25-1-4* by creditors who had
sold a corporation to debtor, with the purchase price secured by stock of the corporation. It involved a transfer of realty from
father to children The consideration for
6 Sec tion 25- 1-7 is mentioned but the opinion's
emphasis on insolvency and fair consideration
indicate that Section 25-1-4 was the primary
battleground.
7. In an aside, appropos the circumstances of
this case, the Givan court also noted: "A significant fact to keep in mind is that, in addition to
receiving a very substantia! portion of the purchase price of this business, the Givans secured

the transfer was 'lovt and affection IMJ
well as prior service in the family business.
Id. 351 P.2d at 968. The latter, of course,
being past consideration, would be no consideration. Additionally, several so-called
"badges of fraud" were evident The father, for example, after delivery of the
deeds to his children, continued to exercise
control over the property. He twice mortgaged it in his name, and reported ownership on his tax returns. Faced with these
indicia of fraud, the court noted:
We still take for granted that transactions between close relatives under circumstances of this kind are to be closely
scrutinized when attacked by creditor of
the grantor. However, the mere fact
that the transaction is among close relatives does not necessarily mean that it is
invalid, but the true facts are subject to
proof. Id. 351 P.2d at 962 (emphasis nii|
plied)
The court upheld the findings of th<» low
er court (which had been assisted bj an
advisory jury) including one on the issue of
solvency that the corporation which creditors sold to debtor "had a net worth of
approximately $43,000, and there was insufficient evidence for the court to determine
whether the assets had increased or decreased" when the transfer was perfected.
Id. 351 P.2d at 964. The language quoted
above suggest that creditors may not rest
on any presumption that a conveyance between relatives is fraudulent but that "the
true facts are subject to proof." This suggestion is reinforced by the finding qu ill
above where the risk of nonpersuasion as
the corporations and hence debtor's contiii
ued solvency rested on creditors.7
Two cases have been decided in tin w «l
of Gn an, Road Runner Inn, lm i Mi
themselves by retaining title to the s K k ai
were able to forfeit Lambeth's interest. Aftei
this was done it seems quite understandable
that the attempt to further pursue the assets of
the Lambeth family and impress a lien upon
their home for the balance of the purchase
price did not particularly appeal to the conscience of a fair-minded jury, nor of a court of
equity " Id 351 P 2d at 963
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605 P2d 776 (Utah 1980) and Ned J. Bowman Company v. White, 13 Utah 2d 173,369
P.2d 962 (1962). Both were brought under
Section 25-1-4. Both involve transfers between close relatives, in Merrill, from husband to wife, and in White, from son to
father. Both note that such transfers,
while "subject to rigid scrutiny," are not
necessarily fraudulent Indeed, the Merrill
court opines "that where one who is insolvent (or nearly so) and unable to pay his
creditors makes a conveyance to a member
of his family the conveyance should be carefully scrutinized. Nevertheless, in the absence of any connivance of [sic] deception in
doing so, the fact that a person is in financial straits, or even broke, should not totally
disable him from dealing in a fair and
forthright manner with his other essential
responsibilities, particularly with his obligations to support his family." Id. at 777.8
The "rigid scrutiny" standard does not appear to be a burden shifting device. If so,
it would have been easy, and the court has
had opportunity on several occasions, to describe it as such. On the contrary, it originated in the Givan opinion, quoted above,
and in that context, the burden of proof
was placed on the trustee.
The second line of cases places the burden
of proof on the trustee. In Barker v. Dunham, 9 Utah 2d 244, 342 PA1 867 (1959),
although unclear, there are indications that
Section 25-1-4 was the statute at issue.
The transfer, from husband to wife, rendered debtor insolvent. The question was
whether the transfer was made for "fair
consideration." The opinion states: "The
[trustee] has an additional burden in this
case to prove a fraudulent conveyance,
which requires clear and convincing evidence." Id. 342 ?2d at 868.
8. The transfer in Merrill was made pursuant to
a court approved property settlement in a divorce. This may explain the sympathetic tone
of the language quoted above.
9. Transfers between corporations controlled by
the same principals are at least as suspect as
transfers between relatives. Indeed, relatives
often use corporations as a vehicle to defraud.
This was the case in Brimhall v. Grow, supra,
relied upon by the trustee. The transfer there
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In Meyer v. General American Corporation, supra, two transfers, both challenged
under Section 25-1-4, were involved. The
first was between corporations with common principals.9 The second was between
one of these corporations and a third party.
Without distinguishing between these
transactions, the court noted that the creditor "was obligated to show" or prove three
elements in her case, viz., her status as a
creditor, insolvency, and want of fair consideration. Id. at 1096. Unlike Dunham,
however, no quantum of proof is mentioned.
The third line of cases suggests that the
burden of proof is on defendants. This
group of decisions had its genesis in Paxton
v. Paxton, 80 Utah 540,15 PJ2d 1051 (1932),
which involved transfers from debtor to his
brother and brother-in-law. Additionally,
there were "badges of fraud." The pertinent language is as follows:
It is quite generally held that a transfer
or mortgage of property between near
relatives which is calculated to prevent a
creditor from realizing on his claim
against one of such relatives is subject to
rigid scrutiny [citation omitted]. Under
the rule, a transfer or mortgage of property made to a near relative in consideration of past due indebtedness will be sustained if attacked in a creditor's suit
when, and only when, it is shown the debt
is genuine, that the purpose of the
grantee or mortgagee is honest, and that
he acted in good faith in obtaining his
title or lien. The burden, in such case, is
cast upon the grantee or mortgagee to
show the good faith of the transaction by
clear and satisfactory evidence. Id. 15
P.2d at 1056.
Paxton was followed in Zuniga v. Evans,
87 Utah 198, 48 P2A 513 (1935); Lund v.
was between a corporation dominated by a
husband and wife and their sons. Other Utah
cases involve similar facts. See, e. g.. First
Security Bank v. Vrontikis Bros., Inc., 26 Utah
2d 422, 490 P.2d 1301 (1971) (transfer from
debtor to entity controlled by debtor); Utah
Assets Corporation v. Dooley Bros. Ass'n, 92
Utah 577, 70 P.2d 738 (1937) (transfer from
debtor, a family owned corporation, to family
members).
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Howell, 92 Utah 232, 67 P.2d 215 (1937);
and Boccalero v. Bee, 102 Utah 12,126 P.2d
1063 (1942). Paxton and its progeny, however, carefully analyzed, are distinguishable
from this case.
First, the rule in Paxton was not applied
to a statute like Section 25-1-4. Language
from the opinion reflects this. The court
speaks of a transfer "calculated to prevent
a creditor from realizing his claim," and a
showing "that the purpose of the grantee or
mortgagee is honest/' The court further
notes that "there are a number of facts
disclosed by the evidence which tend to
show that the mortgage was executed for
the purpose of preventing the [creditors]
from collecting the amount owing to them."
Id. This suggests that the statute at issue
involved actual intent as distinct from intent presumed in law.
Second, assuming the rule did apply to
Section 25-1-4, it would come into play
upon a coincidence of several factors, only
one of which is a transfer between relatives. Thus, in Paxton, a writ of execution
had been issued and returned unsatisfied, a
prima facie showing of insolvency, id. 15
P.2d at 1053; consideration for the transfer
was past due indebtedness, the genuiness of
which was suspect, id. 15 P.2d at 1056;
other badges of fraud existed. Id.
Third, the rule places the burden of proof
on defendants "to show the good faith of
the transaction." Id. As noted above, this
probably refers to the subjective intent of
the parties. If it applies to Section 25-1-4,
however, good faith is only one component
of the statute. This leaves the burden of
proof to be allocated on the issues of insolvency and fair equivalence.
Fourth, confusion over the statement and
application of the rule may have been clarified in Zuniga v. Evans, supra. There debtor transferred property to his daughters.
This transfer was challenged by a creditor.
The creditor was nonsuited, however, at the
close of her evidence "because the trial
court was of the opinion she had not made
out a prima facie case." Id. 48 P.2d at 515.
This was error, according to the court, because "it was necessary for defendants to

go forward with their proof to show, as
they alleged, that the daughters paid their
father a fair consideration for the property,
or suffer judgment to go in favor of plaintiff," citing Paxton. Id. Thus, the rule, as
qualified in Zuniga, is a rule of procedure
not evidence. In effect, it plates the risk of
going forward rather than the risk of persuasion on the defendants.
Fifth, the rule has been superseded by
later decisions discussed above. Givan, for
example, cites the close scrutiny language
of Paxton, id. 351 P.2d at 962 n.4, but does
not mention its burden of proof or even its
burden of going forward requirement. On
the contrary, as noted above, there is a
definite suggestion that the burden of proof
is on the trustee. Other decisions have
likewise shown indifference to this aspect
of Paxton, ignoring the substance but citing
the shadow of the rule. See, e. g., Ned J.
Bowman Company v. White, supra 369 P.2d
at 963 n.6. Moreover, Paxton cannot be
reconciled with the burden of proof standards of Dunham and Meyer.
The two cases cited by the trustee, of
course, deserve separate mention. Ogden
State Bank v. Barker, supra is a pre-Uniform Act case, although the Act did not
alter its holding. See Zuniga v. Evans,
supra 48 P.2d at 516-517. The transfer was
from debtors to their sons. Barker is distinguishable on the same grounds as Paxton. It is concerned, for example, with
conveyances made to hinder, delay, or defraud creditors not with conveyances constructively fraudulent Indeed, it cites the
statute to this effect and holds that an
allegation of insolvency is not necessary to
state a claim thereunder. Id. 40 P. at 767768. Later decisions have noted this fact
See Brimhall v. Grow, supra 480 P.2d at 735
n.8. Barker mentions conveyances which
are constructively fraudulent, id. 40 P. at
767, but in light of the foregoing, this must
be considered dictum. If not, Barker is
nevertheless distinguishable because the return of a writ of execution made out a
prima facie case for insolvency, id. 40 P. at
768, and the consideration, under an estoppel by deed theory, was treated as nil. Id.
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40 P. at 766-767. In this case, there was no
prima facie showing of insolvency, and the
consideration was more than nil. It included a promise of support. True, Barker does
state that love and affection and services to
be performed by minor children are not
consideration. Id. 40 P. at 768. This statement, however, is inconclusive. First, it is
dictum; the estoppel by deed ruling renders
it unnecessary. Second, it refers to services
to be performed by minor children. Disallowance of these services as consideration is
not because of the conveyance but because
"labor performed by children, during their
minority, for their parents, will not entitle
such children to compensation, so as to establish the relation of debtor and creditor
between them." Id. 40 P. at 767 (emphasis
supplied). Later cases such as Givan, demonstrate that even past services by adult
children do not come within this rule. In
this case, Roger is an adult child who gave a
promise of future support. Finally, Barker,
as interpreted by the trustee, cannot be
squared with later Utah decisions.

E.R.376 (19S1)

It is beyond the scope of this opinion to
state a definitive rule on burden of proof
under the Utah fraudulent conveyance statutes. As the discussion above suggests, the
law in this regard is uncertain. It is complicated by several factors, such as the possibility of differing burdens depending upon
the statute a trustee may invoke. Although, in Utah, it appears that a lesser
burden or a shifting of burdens may occur
under the actual rather than the constructive fraud provision, this is a result at odds
with traditional views. Similarly, burdens
may shift under either provision upon a
threshold showing by the trustee. Although it is unclear what that showing
should entail, it may include a combination
of several elements such as a prima facie
indication of insolvency, a gift or transfer
for nominal consideration, a family or fiduciary relationship, and one or more badges
of fraud. Likewise, the extent to which
this showing would trigger a burden to go
forward as opposed to a burden of proof
requires resolution. In any event, the complexity of the problem underlines the inappropriateness of a jury.11

Brimhall v. Grow, supra, is likewise distinguishable. There is confusion whether
the claim was for hindering, delaying, and
defrauding creditors or for constructive
fraud. Id. 480 P.2d at 733. If Section
25-1-4 was at issue, a prima facie showing
of insolvency was made. Id. 480 P.2d at
732. No consideration supported the transfer. Id. 480 P.2d at 734. The language on
burden of proof speaks in terms of gifts
made by corporate fiduciaries because the
transfers were between corporationsIf controlled by parents to sons. This is distinct
from the ordinary parent-child transfer
where a fiduciary relationship may not obtain. See, e g., Bradbury v. Rasmussen, 16
Utah 2d 378, 401 P.2d 710, 713 (1965).
Brimhall, id. 480 P.2d at 733, relies upon
Zuniga, suggesting that the burden involved may have been to go forward rather
than to prove a fraud. Finally, Brimhall
also cannot be harmonized with later Utah
cases.

Here, the burden was placed on the trustee for several reasons. This was, under
the circumstances, the best possible synthesis of many disparate views. It is the position under Section 67(dX2X&) and those
Utah cases construing Section 25-1-4 as
opposed to Section 25-1-7. No burden
shifting instruction was proposed by the
trustee, and it is doubtful whether the evidence justified such an instruction. The
solvency of debtor was disputed. The bank
had renewed the note on several occasions
and apparently was satisfied with its security at the time of the transfer. See Givan v.
Lambeth, supra. It did not pursue the
debt, notwithstanding the transfer of the
home, default on the note when it matured
in 1978, and sale of the corporate assets by
tax authorities in 1979. Debtor's solvency
may be referred from the bank's own esti-

10. Moreover, these corporations were savings
and loan institutions, part of a regulated industry, and imbued with a "public trust.M

11. With the exception of Givan, which involved
an advisory jury, every case surveyed in this
opinion was tried to the court.

:*010Q

13 BANKRUPTCY REPORTER

334

mate of his creditworthiness. There was
evidence to show that the consideration was
bona fide and valuable. The trustee did not
contend that any confidential relation existed between debtor and his son. True, debtor continued to reside at the home, but this
was consistent with the promise of support.
Moreover, the deed was recorded on June
19, twelve days after the transfer. There
was no collusion or secrecy. See Road Runner Inn, Inc. v. Merrill, supra. Under these
circumstances, shifting the burden to defendants was not appropriate. No mistake
of law was made in instructing the jury on
the burden of proof. The motion for a new
trial is accordingly denied.

In re SAND N' SURF, INC., Debtor.
J.M.S. MANUFACTURING CORP.,
Plaintiff,
v.
SAND N' SURF, INC. and Norman
Ackerman, Trustee of Estate of
Sand N' Surf, Inc., Defendants.
Bankruptcy No. 8(M>0298K.
No. 8<MXW6K.
United States Bankruptcy Court,
E. D. Pennsylvania.
Aug. 24, 1981.
On a complaint seeking reclamation of
inventory in debtor's possession, an agreement was entered into, and plaintiff thereafter asked the court to vacate order providing for payment of sum thereunder and
for direction to trustee to return sum. The
Bankruptcy Court, William A. King, Jr., J.,
held that: (1) where, at time of signing
compromise agreement, plaintiff had only
made cursory determination of possible indebtedness to debtor and failed to ade-

quately evaluate its financial relationship to
debtor, there was unilateral mistake for
which rescission was not available, and (2)
in view of evidence that moneys forwarded
by plaintiff were used to pay general operational expenses, court could not conclude
that all funds forwarded to debtor were
used exclusively to set-off cost of labor
involved in processing plaintiffs goods, and
denial of rescission of compromise agreement did not amount to forcing plaintiff to
pay twice for same labor and did not result
in unjust enrichment of bankrupt's estate.
Relief denied.
1. Contracts «=>259
In cases of unilateral mistake, equitable relief by rescission will normally be
granted only when mistake is of such consequence that enforcement would be unconscionable, when mistake relates to substance of consideration, that is, material
feature, when mistake occurred regardless
of exercise of ordinary care and when it is
possible to place other party in status quo.
2. Compromise and Settlement *=»8(4)
Where, at time of signing compromise
agreement, plaintiff had only made cursory
determination of possible indebtedness to
debtor and failed to adequately evaluate its
financial relationship to debtor, there was
unilateral mistake for which rescission was
not available.
3. Compromise and Settlement *=»19(1)
In view of evidence that moneys forwarded by plaintiff were used to pay general operational expenses, court could not conclude that all funds forwarded to debtor
were used exclusively to set off cost of
labor involved in processing plaintiffs
goods, and denial of rescission of compromise agreement did not amount to forcing
plaintiff to pay twice for same labor and
did not result in unjust enrichment of bankrupt's estate. Bankr.Code, 11 U.S.OA.
§ 701 et seq.
I. Sidney Sherwin, Philadelphia, Pa., for
plaintiff.
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